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I.  Description  of  the  Present  Unemployment  Insurance  Program 

Unemployment  insurance  is  a  Federal-State  system  designed  to 
provide  temporary  wage  loss  compensation  to  workers  as  protection 
against  the  economic  hazards  of  unemployment.  Funds  accumulated 
from  payroll  taxes  permit  payment  of  benefits  to  unemployed  insured 
workers. 

THE    STATUTES 

The  unemployment  insurance  system  in  this  country  is  the  product 
of  Federal  and  State  legislation.  About  87  percent  of  wage  and  .-alary 
workers  are  covered  by  the  Federal-State  system  established  by  the 
Social  Security  Act.  The  Federal  taxing  provisions  are  in  the  Fed- 
eral Unemployment  Tax  Act,  chapter  23  of  the  Internal  Revenue 
("ode  (FUTA).  Railroad  workers  are  covered  by  a  separate  Federal 
program.  Veterans  with  recent  service  in  the  Armed  Forces  and 
civilian  Federal  employees  are  covered  by  a  Federal  program,  chap- 
ter 85,  title  5,  United  States  Code,  with  the  States  paying  benefits  as 
agents  of  the  Federal  Government. 

The  Federal  provisions  in  the  Social  Security  Act  and  the  Federal 
Unemployment  Tax  Act  establish  the  framework  of  the  system.  If  a 
State  law  meets  minimum  Federal  requirements,  (1)  employers  re- 
ceive a  2.7-percent  credit  against  the  3.2-percent  Federal  payroll  tax, 
and  (2)  the  State  is  entitled  to  Federal  grants  to  cover  all  the  neces- 
sary costs  of  administering  the  program. 

Section  3304  of  the  Internal  Revenue  Code  of  1054  provides  that 
the  Secretary  of  Labor  shall  approve  a  State  law  if  under  the  State 
law : 

(1)  Compensation  is  paid  through  public  emplo3'inent  offices  or 
other  approved  agencies ; 

(2)  All  of  the  funds  collected  under  the  State  program  are  de- 
posited in  the  Federal  Unemployment  Trust  Fund  (title  IX  of 
the  Social  Security  Act  prescribes  the  distribution  of  the  tax 
among  the  various  accounts  of  the  trust  fund)  ; 

(3)  All  of  the  money  withdrawn  from  the  unemployment  fund 
is  used  to  pay  unemployment  compensation  or  to  refund  amounts 
erroneously  paid  into  the  Fund : 

(4)  Compensation  is  not  denied  to  anyone  who  refuses  to  ac- 
cept work  because  the  job  is  vacant  as  the  direct  result  of  a  labor 
dispute,  or  because  the  wages,  hours  or  conditions  of  work  are  sub- 
standard, or  if  as  a  condition  of  employment,  the  individual  would 
have  to  join  a  company  union  or  resign  from  or  refrain  from  join- 
ing a  labor  union: 

(5)  Compensation  is  paid  to  employees  of  FUTA  tax-exempt 
nonprofit  organizations  who  employ  4  or  more  workers  in  each 
of  20  weeks  of  the  calendar  year  and  of  State  hospitals  and  in- 
stitutions of  higher  education  (with  specific  limitations  on  benefit 
entitlement  for  teachers,  researchers,  and  administrators  in  in- 
stitutions of  higher  education)  ; 

(6)  Compensation  is  not  payable  in  2  successive  benefit  years 
to  an  individual  who  has  not  worked  in  covered  employment  after 
the  beginning  of  the  first  benefit  year; 


(7)  Compensation  is  not  denied  to  anyone  solely  because  he  is 
taking  part  in  an  approved  training  program; 

(8)  Compensation  is  not  denied  or  reduced  because  an  in- 
dividual's claim  for  benefit-  was  filed  in  another  State  or  Canada  : 

(9)  The  only  reasons  for  cancellation  of  wage  credits  or  total 
benefit  rights  are  discharge  for  work-connected  misconduct,  fraud 
or  receipt  of  disqualifying  income; 

(10)  Extended  compensation  is  payable  under  the  provisions 
of  the  Extended  Unemployment  Compensation  Act  of  1070; 

(11)  The  State  participates  in  arrangements  for  combining 
wages  earned  in  more  than  one  State  for  eligibility  and  benefit 
purposes: 

(12)  Each  political  subdivision  of  the  State  may  elect  to  cover 
employees  (not  otherwise  covered  under  State  law)  of  hospitals 
and  institutions  of  higher  education  operated  by  the  subdivision: 

(13)  Reduced  rates  are  permitted  employers  only  on  the  basis 
of  their  experience  with  respect  to  unemployment ;  and 

(14)  Nonprofit  organizations  are  permitted  to  finance  benefit 
costs  by  the  reimbursement  method. 

An  employer  is  subject  to  the  Federal  unemployment  tax  if,  during 
the  current  or  preceding-  calendar  year,  he  employed  one  or  more 
individuals  in  each  of  at  least  20  calendar  weeks  or  if  he  paid  wages 
of  $1,500  or  more  during  any  calendar  quarter  of  either  such  year. 
Taxable  wages  are  defined  as  all  remuneration  from  employment 
in  cash  or  in  kind  with  certain  exceptions.  The  exceptions  include 
earnings  in  excess  of  $4,200  in  a  year,  payments  related  to  retirement, 
disability,  hospital  insurance,  et  cetera. 

Employment  is  defined  as  service  performed  within  the  United 
States,  on  or  in  connection  with  an  American  vessel  or  aircraft,  and 
service  performed  outside  the  United  States  for  an  American  em- 
ployer. This  service,  however,  is  subject  to  a  long  list  of  exceptions 
which  generally  coincide  with  the  provision  of  law  relating  to  the 
definition  of  employment  for  purposes  of  the  old-age,  survivors  and 
disability  insurance  program  (title  II  of  the  Social  Security  Act  and 
chapter  21  of  the  Internal  Revenue  Code  of  1954).  Major  exceptions 
are  agricultural  and  domestic  employment  and  most  employment  for 
State  and  local  governments. 

Title  III  of  the  Social  Security  Act  provides  for  payments  from 
the  Federal  unemployment  fund  to  the  States  to  meet  the  necessary 
cost  of  administering  the  unemployment  compensation  programs  in 
the  States  and  the  costs  of  operating  their  public  employment  offices. 
Under  this  title,  the  grants  are  restricted  to  those  States  that  have 
been  certified  bv  the  Secretary  of  Labor  as  providing : 

(1)  Methods  of  administration  (including  a  State  merit  sys- 
tem) which  will  insure  full  payment  of  unemployment  compen- 
sation when  due ; 

(?)  Unemployment  compensation  payment  through  public 
employment  offices  or  through  other  approved  agencies: 

(3)  For  fair  hearings  to  individuals  whose  claims  for  unem- 
ployment compensation  have  been  denied  : 

(4)  For  the  payment  of  all  funds  collected  to  the  Federal 
Unemployment  Trust  Fund : 
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(5)  That  all  of  the  money  withdrawn  from  the  fund  will  be 
used  either  to  pay  unemployment  compensation  benefits,  exclusive 
of  administrative  expenses  or  to  refund  amounts  erroneously  paid 
into  the  fund :  except  that,  if  the  State  law  provides  for  the 
collection  of  employee  payments,  amounts  equal  to  such  collec- 
tions may  be  used  to  provide  disability  payments: 

(6)  For  making  the  reports  required  by  the  Secretary  of 
Labor : 

(7)  For  providing  information  to  Federal  agencies  adminis- 
tering; public  work  programs  or  assistance  through  public 
employment : 

(8)  For  limiting  expenditures  to  the  purposes  and  amounts 
found  necessary  by  the  Secretarv  of  Labor:  and 

(9)  For  repayment  of  any  funds  the  Secretary  of  Labor  deter- 
mines were  not  spent  for  unemployment  compensation  purposes 
or  exceeded  the  amounts  necessary  for  proper  administration  of 
the  State  unemployment  compensation  law. 

FINANCING   THE   PROGRAM 

Under  the  provisions  of  the  Internal  Revenue  Code,  a  tax  is  levied 
on  covered  employers  at  a  current  rate  of  3.2  percent  on  wages  up  to 
$4,200  a  year  paid  to  an  employee.  The  law,  however,  provides  a 
credit  against  Federal  tax  liability  of  2.7  percent  to  employers  who 
pay  State  taxes  under  an  approved  State  unemployment  compensation 
program.  This  credit  is  allowed  regardless  of  the  tax  paid  to  the  State 
by  the  employer.  Because  all  of  the  States  now  have  an  approved 
unemployment  compensation  program,  the  effective  Federal  tax  is 
0.5  percent.  This  Federal  tax  is  used  to  pav  all  of  the  administrative 
costs,  both  State  and  Federal,  associated  with  the  unemployment 
compensation  programs,  to  provide  50  percent  of  the  benefits  paid 
under  the  Federal-State  Extended  reemployment  Compensation  Act 
of  1970,  to  pay  the  costs  of  benefits  under  the  Emergency  Unemploy- 
ment Compensation  Act  of  1974,  and  to  maintain  a  loan  fund  from 
which  an  individual  State  may  borrow  (title  XII  of  the  Social  Secu- 
rity Act)  whenever  it  lacks  funds  to  pay  the  unemployment  compen- 
sation benefits  due  for  a  month.  In  order  to  assure  that  a  State  will 
repay  any  loans  it  secures  from  the  fund,  the  law  provides  that  when 
a  State  has  an  outstanding  loan  balance  on  January  1  for  2  consecutive 
years,  the  full  amount  of  the  loan  must  be  repaid  by  November  10 
of  the  second  year  or  the  Federal  tax  on  employers  in  that  State  will 
be  increased  for  that  year  and  further  increased  for  each  subsequent 
year  that  the  loan  has  not  been  repaid.  Under  a  provision  of  Public 
Law  94-45  a  3-year  (1975.  1976,  and  1977)  suspension  of  the  increases 
in  tax  rates  is  permitted  for  a  State  which  the  Secretary  finds  has  taken 
appropriate  steps  (a)  to  restore  the  fiscal  soundness  of  its  program  and 
(b)  to  provide  for  repayment  of  outstanding  loans  within  a  reasonable 
period  of  time. 

All  States  levy  taxes  on  employers  within  the  State.  Three  States 
(Alabama,  Alaska,  and  Xew  Jersey)  also  collect  contributions  from 
employees.  These  taxes  are  deposited  by  the  State  to  its  account  in  the 
unemployment  trust  fund  in  the  Federal  Treasury,  and  withdrawn  as 
needed  to  pay  benefits.  On  December  31,  1975,  the  total  reserve  of  the 


37  States  which  had  not  exhausted  their  reserves  was  >:i.4  billion.  The 
other  15  States  were  supplementing  their  State  unemployment  tax  col- 
lections with  loans  from  the  Federal  account  in  order  to  meet  benefit 
payments.  As  of  August  15,  1976,  the  number  of  States  exhausting 
their  reserves  had  increased  to  21,  which  at  that  time  had  borrowed 
$3.1  billion. 

Standard  rates 

The  standard  rate  of  contribution  under  all  but  eight  State  laws  is 
2.7  percent.  In  New  Jersey,  the  standard  rate  is  2.8  percent ;  Hawaii, 
Ohio,  and  Nevada,  3;  and  Montana,  3.1.  In  Nevada  the  3  percent 
rate  applies  only  to  unrated  employers.  In  Idaho  the  standard  rate  is 
2.1  percent  if  the  ratio  of  the  unemployment  fund  to  the  total  payroll 
for  the  fiscal  year  is  4.75  percent  or  more ;  when  the  ratio  falls  below 
this  point,  the  standard  rate  varies  between  2.3  and  3.3  percent.  Kan- 
sas has  no  standard  contribution  rate,  although  employers  not  eligible 
for  an  experience  rate,  and  not  considered  as  newly  covered,  pay  at 
the  maximum  rate. 

Federal  requirements  for  experience  rating 

The  Federal  law  initially  allowed  employers  additional  credit  for  a 
lowered  rate  of  contribution  if  the  rates  were  based  on  not  less  than  3 
years  of  "experience  with  respect  to  unemployment  or  other  factors 
bearing  a  direct  relation  to  unemployment  risk."  In  1954  the  3-year  re- 
quirement  was  relaxed  and  States  were  permitted  to  assign  a  reduced 
rate,  based  on  their  "experience,"  to  new  and  newly  covered  employ- 
ers who  had  at  least  1  year  of  experience  immediately  preceding  the 
computation  date.  Since  1970,  States  may  also  grant  reduced  rates  (but 
not  less  than  1  percent)  for  newly  covered  employers. 

State  requirements  for  experience  rating 

All  State  laws,  except  Puerto  Rico,  provide  for  a  system  of  experi- 
ence rating  by  which  individual  employers'  contribution  rates  are  var- 
ied from  the  standard  rate  on  the  basis  of  their  experience  with  the 
amount  of  unemployment  encountered  by  their  employees. 

In  most  States  3  years  of  experience  with  unemployment  means 
more  than  3  years  of  coverage  and  contribution  experience.  Factors 
affecting  the  time  required  to  become  a  "qualified"  employer  include 
(1)  the  coverage  provisions  of  the  State  law  ("at  any  time"  vs.  20 
weeks)  ;  (2)  in  States  using  benefits  or  benefit  derivatives  in  the  ex- 
perience-rating formula,  the  type  of  base  period  and  benefit  year  and 
the  lag  between  these  two  periods,  which  determine  how  soon  a  new 
employer  may  be  charged  for  benefits;  (3)  the  type  of  formula  used 
for  rate  determinations;  (4)  the  length  of  the  period  between  the  date 
as  of  which  rate  computations  are  made  and  the  effective  date  for  rates. 
Taxable  wage  base 

Twenty-two  States  have  adopted  a  higher  tax  base  than  the  $4,200 
now  provided  in  the  Federal  Unemployment  Tax  Act.  In  all  States  an 
employer  pays  a  tax  on  wages  paid  to  each  worker  within  a  calendar 
year  up  to  the  amount  specified  in  State  law.  In  addition,  most  of  the 
States  provide  an  automatic  adjustment  of  the  wage  base  if  the  Fed- 
eral law  is  amended  to  apply  to  a  higher  wage  base  than  specified 
under  State  laAv. 


A-  a  result  of  the  many  variables  in  Stale  taxable  wage  base  and  tax 
rates,  benefit  formulas  and  economic  conditions,  actual  tax  rates  vary 
greatly  among  the  States  and  between  individual  employers  within  a 
State.  In  1976  the  estimated  average  lax  rate  for  all  the  States  was 
2.5  percent  of  taxable  wages,  ranging  from  a  high  of  4.7  percent  in 
Massachusetts  to  a  low  of  0.6  percent  in  Texas,  both  on  a  taxable  wage 
base  of  $4,200.  Tax  rates  as  a  percentage  of  total  wages  ranged  from  a 
high  of  3  percent  in  Puerto  Rico  to  0.3  percent  in  Texas.  The  national 
average  tax  rate,  as  a  percentage  of  total  wages  was  1.2  percent. 

coverage 

The  Federal  Unemployment  Tax  Act  applies  to  employers  who 
employ  one  or  more  employees  in  covered  employment  in  at  least  20 
weeks  in  the  current  or  preceding  calendar  year  or  who  pay  wages  of 
$1,500  or  more  during  any  calendar  quarter  of  the  current  or  preced- 
ing calendar  year.  State  legislatures  tend  to  cover  employers  or  em- 
ployment subject  to  the  Federal  tax  because,  while  there  is  no 
compulsion  to  do  so,  failure  to  do  so  is  of  no  advantage  to  the  State,  and 
a  disadvantage  to  the  employers  involved.  While  States  generally 
cover  all  employment  which  is  subject  to  the  Federal  tax,  they  also 
cover  some  employment  which  is  exempt  from  the  tax. 

Although  the  extent  of  State  coverage  is  greatly  influenced  by  the 
Federal  statute,  each  State  is.  with  a  single  exception,  free  to  deter- 
mine the  employers  who  are  liable  for  contributions  and  the  workers 
who  accrue  rights  under  the  laws.  The  sole  exception  is  the  Federal 
requirement  that  States  provide  coverage  for  employees  of  non- 
profit organizations  and  of  State  hospitals  and  institutions  of  higher 
learning  even  though  such  employment  is  exempt  from  FUTA.  Cov- 
erage is  generally  defined  in  terms  of  (a)  the  size  of  the  employing 
unit's  payroll  or  the  number  of  days  or  weeks  worked  during  a  calen- 
dar year,  (b)  the  employment  relationship  between  the  workers  and 
the  employer,  and  (c)  the  place  where  the  worker  is  employed.  Cover- 
age under  the  laws  is  limited  by  exclusion  of  certain  types  of  employ- 
ment. In  most  States,  however,  coverage  can  be  extended  to  excluded 
workers  under  provisions  which  permit  voluntary  election  of  coverage 
by  employers. 

Thirty-one  States  have  adopted  the  Federal  definition  of  emplover: 
that  is.  a  quarterly  payroll  of  $1,500  in  the  calendar  year  or  preceding 
calendar  year  or  one  worker  in  20  weeks.  Eight  States  provide  the 
broadest  possible  coverage  by  including  all  employers  who  have  any 
covered  service  in  their  employ.  The  other  States  have  requirements  of 
less  than  20  weeks  or  payrolls  other  than  $1,500  in  a  calendar  quarter. 

EXCLUSIONS    FROM     COVERAGE 

The  following  tvpes  of  employment  Are  s^enerally  exemnf  from  cov- 
erage under  FUTA.  although  certain  Stales  have  provided  coverage 
for  some  of  the  excluded  services. 

( 1)  Agricvltwre  labor* — State  laws  generally  exclude  agricultural 

labor  from  coverage,  except  in  five  States. 

(2)  Domestic  service. — Four  States  cover  personal  or  domestic  serv- 
ice in  private  homes,  college  clubs,  or  fraternities.  The  remaining 
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States  exclude  domestic  service  in  private  homes  and  most  of  them 
exclude  college  clubs,  fraternities,  and  sororities. 

(3)  Service  for  relatives. — All  States  exclude  service  for  an  em- 
ployer by  his  spouse  or  minor  child  and,  except  in  New  York,  service 
of  an  individual  in  the  employ  of  his  son  or  daughter. 

(.£)  Exempt  nonprofit  organizations,  State  hospitals,  and  institu- 
tions of  higher  education. — Although  the  11)70  amendments  provided 
coverage  of  certain  services  performed  for  nonprofit  organizations 
and  for  State  hospitals  and  institutions  of  higher  education,  the 
amendments  permit  the  States  to  exclude  certain  services  from  State 
coverage.  Services  performed  for  a  church,  convention,  or  association 
of  churches,  or  an  organization  operated  primarily  for  religious  pur- 
poses may  be  exempt.  Also  the  State  may  exempt  services  performed 
by  a  duly  ordained,  commissioned,  or  licensed  minister  or  a  member  of 
a  religious  order;  in  the  employ  of  a  school  which  is  not  an  institution 
of  higher  education;  by  the  beneficiaries  of  the  program  in  a  facility 
conducting  a  program  of  rehabilitation  for  persons  whose  earning 
capacity  is  impaired  or  in  a  Government  sponsored  work-relief  or 
work-training  program  ;  or  by  inmates  of  correctional  institutions  em- 
ployed in  a  hospital  connected  with  the  institution. 

(5)  Service  of  students  and  spouses  of  students. — Prior  to  the  1970 
amendments,  service  in  the  employ  of  a  school,  college  or  university  by 
a  student  enrolled  and  regularly  attending  classes  at  such  school  was 
excluded  from  the  FUTA  definition  of  employment.  The  1970  amend- 
ments retained  this  exclusion  and  also  excluded  service  performed 
after  December  31,  1969,  by  a  student's  spouse  for  the  school,  college 
or  university  at  which  the  student  is  enrolled  and  regularly  attending 
classes,  provided  the  spouse's  employment  is  under  a  program  designed 
to  give  financial  assistance  to  the  student,  and  the  spouse  is  advised 
that  the  employment  is  under  such  student-assistance  program  and  is 
not  covered  by  any  program  for  unemployment  insurance.  Also  ex- 
cluded after  December  31,  1969,  is  service  performed  for  an  employer 
other  than  a  school,  college,  or  university  by  a  full-time  student  under 
the  age  of  22  in  a  work-study  program  provided  that  the  service  is 
an  integral  part  of  an  educational  program. 

(6)  Service  of  patients  for  hospitals. — The  1970  amendments  ex- 
cluded from  the  FUTA  definition  of  employment  service  performed 
for  a  hospital  after  December  31,  1969,  by  patients  of  the  hospital. 
Such  service  may  be  excluded  from  coverage  under  the  State  law 
whether  it  is  performed  for  a  hospital  which  is  operated  for  profit  or 
for  a  State  hospital  which  must  be  covered  under  the  State  law. 

(7)  Service  for  Federal  instrumentalities. — An  amendment  to  the 
FUTA,  effective  with  respect  to  services  performed  after  1961.  permits 
States  to  cover  Federal  instrumentalities  which  are  neither  wholly  nor 
partially  owned  by  the  United  States,  nor  exempt  from  the  tax  im- 
posed under  section  3301  of  the  Internal  Revenue  Code  by  virtue  of 
any  other  provision  of  law  which  specifically  refers  to  such  section  of 
the  Code  in  granting  such  exemptions.  All  States  except  Xew  Jersey 
have  provisions  in  their  laws  that  permit  the  coverage  of  service  per- 
formed for  such  wholly  privately  owned  Federal  instrumentalities. 

(8)  Service  for  State  and  local  governments. — Although  the  Fed- 
eral act  requires  that  certain  service  for  State  hospitals  and  State  in- 
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stitutions  of  higher  education  be  covered  under  the  State  law,  it  con- 
tinues to  exclude  from  coverage  other  service  performed  for  Stale  and 
local  governments  or  their  instrumentalities. 

All  States  cover  at  least  those  categories  of  workers  required  to  be 
covered  under  the  Federal  law  and  mosl  States  provide  some  form  of 
coverage  for  other  Stale  and  local  government  workers.  About  one 
half  ot  the  States  provide  mandatory  coverage  for  all  State  employees, 
and  permit  election  of  coverage  by  municipal  corporations  or  other 
local  government  subdivisions.  Several  States,  in  addition  to  covering 
their  own  government  workers,  also  provide  mandatory  coverage  for 
special  groups  of  workers  employed  by  their  instrumentalities  or  po- 
litical subdivisions. 

(9)  Maritime  workers. — The  FUTA  and  most  State  laws  initially 
excluded  maritime  workers,  principally  because  it  was  thought  that 
the  Constitution  prevented  the  States  from  covering  such  workers. 
Supreme  Court  decisions  in  Standard  Dredging  Corporation  v.  Mur- 
phy and  International  Elevator  Company  v.  Murphy,  319  U.S.  306 
(1943),  were  interpreted  to  the  effect  that  there  is  no  such  bar.  In  1946 
the  FUTA  was  amended  to  permit  any  State  from  which  the  opera- 
tions of  an  American  vessel  operating  on  navigable  waters  within  and 
without  the  United  States  are  ordinarily  regularly  supervised, 
managed,  directed,  and  controlled,  to  require  contributions  to  its  un- 
employment fund  under  its  State  unemployment  compensation  law. 
Most  States  now  have  such  coverage. 

(10)  Coverage  of  service  by  reason  of  Federal  coverage. — Most 
States  have  a  provision  that  any  service  covered  by  the  FUTA  is 
employment  under  the  State  law.  This  provision  would  permit  im- 
mediate coverage  of  excluded  workers  if  the  Federal  act  were  amended 
to  make  their  employment  subject  to  the  Federal  tax.  Many  States 
have  added  another  provision  that  automatically  covers  any  service 
which  the  Federal  law  requires  to  be  covered. 

(11)  Voluntary  coverage  of  excluded  employments. — In  all  States 
except  Alabama,  Massachusetts,  and  New  York,  employers,  with  the 
approval  of  the  State  agency,  may  elect  to  cover  most  types  of  em- 
ployment which  are  exempt  under  their  laws.  The  Massachusetts  law, 
however,  does  permit  services  for  nonprofit  organizations  to  be  covered 
on  an  elective  basis  and  the  New  York  law  permits  employers  to  elect 
coverage  of  agricultural  workers  under  certain  conditions. 

(12)  Self -employment. — Employment,  for  purposes  of  unemploy- 
ment insurance  coverage,  is  employment  of  workers  who  work  for 
others  for  wages ;  it  does  not  include  self-employment.  One  exception 
has  been  incorporated  in  the  California  law.  An  employer  of  covered 
workers  in  a  nonseasonal  industry  may  apply  for  coverage  of  his  own 
services :  if  his  election  is  approved,  his  wages  for  purposes  of  con- 
tributions and  benefits  are  deemed  to  be  $2,748  a  quarter,  and  his  con- 
tribution rate  is  fixed  at  1.25  percent  of  wages. 

BENEFIT  RIGHTS 

There  are  no  Federal  standards  for  benefits,  qualifying  require- 
ments, benefit  amounts,  or  duration  of  regular  benefits.  Hence  there  is 
no  common  pattern  of  benefit  provisions  comparable  to  that  in  cover- 
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age  and  financing.  The  States  have  developed  diverse  and  complex  for- 
mulas for  determining  workers'  benefit  rights. 

Under  all  State  unemployment  insurance  laws,  a  workers  benefit 
rights  depend  on  his  experience  in  covered  employment  in  a  past 
period  of  time,  called  the  base  period.  The  period  during  which  the 
weekly  rate  and  the  duration  of  benefits  determined  for  a  given  worker 
apply  to  him  is  called  his  benefit  year. 

The  qualifying  wage  or  employment  provisions  attempt  to  measure 
the  worker's  attachment  to  the  labor  force.  To  qualify  for  benefits  as 
an  insured  worker,  a  claimant  must  have  earned  a  specified  amount  of 
wages  or  must  have  worked  a  certain  number  of  weeks  or  calendar 
quarters  in  covered  employment  within  the  base  period,  or  must  have 
met  some  combination  of  wage  and  employment  requirements.  He  must 
also  be  free  from  disqualification  for  causes  which  vary  among  the 
States.  All  but  a  few  States  require  a  claimant  to  serve  a  waiting- 
period  before  his  unemployment  may  be  compensable. 

All  States  determine  an  amount  payable  for  a  week  for  total  unem- 
ployment as  defined  in  the  State  law.  Usually  a  week  of  total  unem- 
ployment is  a  week  in  which  the  claimant  performs  no  work  and 
receives  no  pay.  In  a  few  States,  specified  small  amounts  of  odd-job 
earnings  are  disregarded  in  determining  a  week  of  unemployment.  In 
most  States  a  worker  is  partially  unemployed  in  a  week  of  less  than 
full-time  work  when  he  earns  less  than  his  weekly  benefit  amount.  The 
benefit  payment  for  such  a  week  is  the  difference  between  the  weekly 
benefit  amount  and  the  part-time  earnings,  usually  with  a  small  allow- 
ance as  a  financial  inducement  to  take  part-time  work. 

The  maximum  amount  of  benefits  which  a  claimant  may  receive  in  a 
benefit  year  is  expressed  in  terms  of  dollar  amounts,  usually  equal  to  a 
specified  number  of  weeks  of  benefits  for  total  unemployment.  A  par- 
tially unemployed  worker  may  thus  draw  benefits  for  a  greater  number 
of  weeks.  In  several  States  all  eligible  claimants  have  the  same  poten- 
tial weeks  of  benefits ;  in  the  other  States,  potential  duration  of  benefits 
varies  with  the  claimant's  wages  or  employment  in  the  base  period,  up 
to  a  specified  number  of  weeks  of  benefits  for  total  unemployment. 

Qualifying  icoges  and  employment 

All  States  require  that  an  individual  must  have  earned  a  specified 
amount  of  wages  or  must  have  worked  for  a  certain  period  of  time 
within  his  base  period,  or  both,  to  qualify  for  benefits.  The  purpose 
of  such  qualifying  requirements  is  to  restrict  benefits  to  covered 
workers  who  are  genuinely  attached  to  the  labor  force. 

(1)  Multiple  of  the  tveekly  benefit  or  high  quarter  wages. — Some 
States  express  their  earnings  requirement  in  terms  of  a  specified  mul- 
tiple of  the  weekly  benefit  amount.  Such  States  have  a  weekly  benefit 
formula  based  on  high-quarter  wages.  Most  of  the  States  with  this 
type  of  qualifying  requirement  add  a  specific  requirement  of  wages  in 
at  least  two  quarters  which  applies  especially  to  workers  with  large 
high-quarter  earnings  and  maximum  weekly  benefits.  Many  of  the 
States  with  a  high-quarter  formula  have  an  additional  requirement  of 
a  specified  minimum  amount  of  earnings  in  the  high  quarter.  Such 
provisions  tend  to  eliminate  from  benefits  part-time  and  low-paid 
workers  whose  average  weekly  earnings  might  be  less  than  the  State's 
minimum  benefit. 
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Flat  qualifying  "mount. — States  with  a  flat  minimum  qualify- 
: : i lount  include  most  States  with  an  annual-wage  formula  for  de- 
termining the  weekly  benefit  and  some  State-  with  a  high-quarter  wage 
benefit  formula. 

In  all  these  States  any  worker  earning  the  specified  amount  or  more 
within  the  base  period  is  entitled  to  some  benefits.  Of  the  States  with 
a  flat  qualifying  amount  and  a  high-quarter  formula,  about  half  re- 
quire wages  in  more  than  one  quarter  to  qualify  for  any  benefits.  ( others 
do  not  require  any  wages  in  a  quarter  other  than  the  high  quarter  to 
qualify  for  benefits. 

(.,')  Wei  ks  of  employment. — More  than  one-fourth  of  the  State.-  re- 
quire that  an  individual  must  have  worked  a  specified  number  of  weeks 
with  at  least  a  specified  weekly  wage. 

(,v)  It<  qualifying  requtn  ments. — All  States  that  have  a  lag  between 
the  base  period  and  benefit  year  place  limitations  on  the  use  of  lag- 
period  wages  for  the  purpose  of  qualifying  for  benefits  in  the  second 
benefit  year.  The  purpose  of  these  special  provisions  is  to  prevent  bene- 
fit entitlement  in  2  successive  benefit  years  following  a  single  »  pa  ra- 
tion from  work. 

Waiting  period 

The  waiting  period  is  1  week  of  total  or  partial  unemployment  in 
which  the  worker  must  have  been  otherwise  eligible  for  benefits. 
All  except  10  States  require  a  waiting  period  of  1  week  of  total  un- 
employment before  benefits  are  payable. 

Benefit  eligiblity  and  disqualification 

All  State  laws  provide  that,  to  receive  benefits,  a  claimant  must  be 
able  to  work,  must  be  seeking  work  and  must  be  available  for  work. 
Also  he  must  be  free  from  disqualification  for  such  acts  as  voluntary 
leaving  without  good  cause,  discharge  for  misconduct  connected  with 
the  work,  and  refusal  of  suitable  work.  The  purpose  of  these  provi- 
sions is  to  limit  payments  to  workers  unemployed  primarily  as  a  result 
of  economic  causes. 

In  all  States,  claimants  who  are  held  ineligible  for  benefits  because 
of  inability  to  work,  unavailability  for  work,  refusal  of  suitable  work, 
or  disqualification,  are  entitled  to  a  notice  of  determination  and  an 
appeal  from  the  determination. 

Benefit  computation 

(1)  Weekly  benefit  amount. — All  States  except  New  York  measure 
unemployment  in  terms  of  weeks.  The  majority  of  States  determine 
eligibility  for  unemployment  benefits  on  the  basis  of  the  calendar 
week  (Sunday  through  the  following  Saturday)  ;  the  rest  pay  benefits 
on  the  basis  of  a  flexible  week,  which  is  a  period  of  7  consecutive  days 
beginning  with  the  first  day  for  which  the  claimant  becomes  eligible 
for  the  payment  of  unemployment  benefits.  In  Xew  York,  unemploy- 
ment is  measured  in  days  and  benefits  are  paid  for  each  accumulation 
of  "effective  days"  within  a  week. 

(2)  Formulas  for  computing  iceehly  benefits. — Under  all  State  laws 
a  weekly  benefit  amount,  that  is,  the  amount  payable  for  a  week  of 
total  unemployment,  varies  with  the  worker's  past  wages  within  cer- 
tain minimum  and  maximum  limits.  The  period  of  past  wages  used 
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and  the  formulas  for  computing  benefits  from  these  past  wages  vary 
greatly  among  the  States.  In  most  of  the  States  the  formula  is  designed 
to  compensate  for  a  fraction  of  the  full-time  weekly  wage;  i.e..  for  a 
fraction  of  wage  loss,  within  the  limits  of  minimum  and  maximum 
benefit  amounts.  Several  States  provide  additional  allowances  for  cer- 
tain types  of  dependents.  Most  of  the  States  use  a  formula  which  bases 
benefits  on  wages  in  that  quarter  of  the  base  period  in  which  wages 
were  highest.  This  calendar  quarter  has  been  selected  as  the  period 
which  most  nearly  reflects  full-time  work.  A  worker's  weekly  benefit 
rate,  intended  to  represent  a  certain  proportion  of  average  weekly 
wages  in  the  higher  quarter,  is  computed  directly  from  these  wages.  In 
13  States  the  fraction  of  high-quarter  wages  is  1/26.  Between  the  mini- 
mum and  maximum  benefit  amounts,  this  fraction  gives  workers  with 
13  full  weeks  of  employment  in  the  high  quarter  50  percent  of  their 
full-time  wages.  Some  States  provide  a  variable  fraction  of  wages 
which  gives  a  higher  percentage  to  lower-paid  workers  than  to  those 
with  higher  earnings  levels. 
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WEEKLY  STATE 

UNEMF 

>LOYME 

:nt  COf 

vIPENSA" 

flON    BENEFITS 

FOR  TOTAL  UNEMPLOYMENT 

Required  total  earn- 

Weekly benefit  amount ' 
Average 

ings  in  base  year2 

Mini- 

For 

For 

jwork  in 

(calen- 

mini- 

maxi- 

base 

Mini- 

Maxi- 

dar year 

mum 

mum 

year 

State 

mum 

mum 

1975) 

benefit 

benefit 

(weeks)3 

Alabama 

$15 

$90 

$61 

$522 

$3,491 

20 

Alaska 

l23 

1  120 

74 

750 

8,500 

20 

Arizona 

15 

4  85 

69 

562 

2,906 

18 

Arkansas 

15 

100 

59 

450 

3,169 

California 

30 

104 

68 

750 

3,308 

Colorado 

25 

114 

81 

750 

3,420 

Connecticut 

l20 

1  165 

76 

600 

4,400 

2Q 

Delaware 

20 

125 

73 

720 

4,500 

District  of 

Columbia 

l14 

139 

93 

450 

4,761 

2Q 

Florida 

10 

82 

62 

400 

3,240 

20 

Georgia 

27 

4  90 

61 

972 

3,240 

ft 

Hawaii 

5 
17 

112 
99 

78 
65 

150 
520 

3,360 
3,185 

Idaho 

2Q 

Illinois     

15 
35 

1  135 
115 

78 
64 

1,000 
500 

3,168 
2,850 

2Q 

Indiana 

2Q 

Iowa 

10 

116 

74 

600 

2,410 

20 

Kansas  

25 
12 

101 
87 

65 
64 

750 
344 

3,030 
2,736 

$ 

Kentucky 

Louisiana 

10 

90 

62 

300 

2,700 

Maine 

17 
1  13 

119 
89 

57 
73 

900 
360 

1,977 
3,168 

2Q 

Maryland 

2Q 

Massachusetts. . 

l20 

1  152 

73 

1,200 

3,926 

Michigan 

1  18 

1  136 

81 

350 

3,150 

14 

Minnesota 

18 

113 

69 

648 

4,050 

18 

Mississippi 

10 

80 

48 

360 

2,880 

2Q 

Missouri 

15 

85 

66 

450 

2,550 

2Q 

Montana 

12 

94 

58 

455 

3,653 

2Q 

Nebraska 

12 

80 

65 

600 

2,100 

2Q 

Nevada 

16 

94 

71 

528 

3,488 

New  Hampshire. 

14 

95 

61 

600 

7,800 

2Q 

New  Jersey 

20 

96 

76 

600 

2,850 

20 

New  Mexico 

16 

78 

55 

501 

2,503 

% 

New  York 

20 

95 

73 

600 

3,780 

North  Carolina. . 

15 

105 

59 

565 

4,076 

2Q 

North  Dakota.... 

15 

107 

61 

600 

4,280 

2Q 

See  footnotes  at  end  of  table. 
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WEEKLY  STATE   UNEMPLOYMENT  COMPENSATION    BENEFITS 
FOR  TOTAL  UNEMPLOYMENT— Continued 

Weekly  benefit  ai 

Mini-         Maxi- 
mum        mum 

mount1 

Average 
(calen- 
dar year 
1975) 

Required  total  earn- 
ings in  base  year 2 

Mini- 

State 

For 

mini- 
mum 
benefit 

For 

maxi- 
mum 
benefit 

work  in 

base 

year 

(weeks)3 

Ohio 

>$16  ] 

16 

28 

1  18 

l31 

$150 
93 

102 
1  133 

120 

$79 

56 
66 
81 
68 

$400 
500 
700 
440 
920 

$5,960 
3,588 
8,120 
4,920 
3,620 

20 

Oklahoma 

Oregon 

Pennsylvania... . 
Rhode  Island.... 

2Q 

2Q 
20 

South  Carolina. . 
South  Dakota.... 

Tennessee 

Texas 

Utah 

10 
19 
14 
15 
10 

103 
89 
85 
63 

110 

62 
59 
57 
54 
69 

300 
590 
504 
500 
700 

3,978 
2,826 
3,060 
2,325 
2,954 

2Q 
2Q 
2Q 
2Q 

Vermont 

Virginia  

15 
20 
17 
14 
23 

96 
103 
102 
128 
122 

67 

66 
71 
59 
80 

600 
720 
1,550 
700 
748 

3,820 
3,708 
2,619 
13,250 
4,114 

20 

2Q 

4  16 

17 

Washington 

West  Virginia.... 
Wisconsin 

Wyoming 

Puerto  Rico 

10 
7 

95 
60 

64 
40 

800 
150 

2,350 
1,800 

20 
2Q 

1  Amounts  include  dependents'  allowances  in  11  States  which  provide  such 
allowances  (in  the  case  of  minimum  benefits  the  table  assumes  1  dependent). 

For  a  worker  with  no  dependents,  the  maximum  weekly  benefits  in  these  States 
are:  Alaska:  $90;  Connecticut:  $110;  Illinois:  $106;  Indiana:  $69;  Massachusetts: 
$101;  Michigan:  $97;  Ohio:  $95;  Pennsylvania:  $125;  and  Rhode  Island:  $100. 

2  In  some  States  larger  total  earnings  may  be  required  in  order  for  the  benefits 
to  be  paid  for  the  maximum  number  of  weeks.  See  table  3. 

3  Number  of  weeks  of  work  in  base  year  required  to  qualify  for  minimum  benefits. 
"2Q"  denotes  that  State  directly  or  indirectly  requires  work  in  at  least  2  quarters 
of  the  base  year. 

4  Alternative  requirement  is  600  hours  of  employment. 

Note:  Data  in  table  correct  as  of  August  1976. 

Duration  of  benefits 

(1)  Uniform  duration  of  benefits. — Nine  State  laws  have  uniform 
duration  and  allow  potential  benefits  equal  to  the  same  multiple  of 
the  weekly  benefit  amount  (20  weeks  in  Puerto  Rico,  30  weeks  in 
Pennsylvania,  and  26  weeks  in  the  other  seven  States)  to  all  claim- 
ants who  meet  the  qualifying-wage  requirement. 
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(  J)  Formula*  for  variabh  duration. — The  other  State  laws  provide 
n  maximum  potential  duration  of  benefits  in  a  benefit  year  equal  to 

m  multiple  of  tin4  weekly  benefit  (26  to  39  weeks  of  bene!  total 

unemployment),  but  have  another  limitation  on  animal  benefits.  For 

example,  benefit-  payable  may  be  limited  to  a  specified  percentage  of 
total  base-period  earnings  or  the  limit  may  be  based  on  the  number 
of  weeks  worked  in  the  base  period. 

)  Minimum  weeks  of  benefits, — In  four  States  with  variable 
duration  and  a  high-quarter  benefit  formula,  a  minimum  number  of 
weeks  duration  (10  to  15)  is  specified  in  the  law.  In  other  States  the 
minimum  potential  annual  benefits  result  from  the  minimum  qualify- 
ing wages  and  the  duration  fraction  or  from  a  schedule. 

( j  )  Maxim  tun  weeks  of  benefits. — Maximum  weeks  of  benefits  vary 
from  -J< )  to  39  weeks,  most  frequently  26  weeks. 

In  two  States,  duration  may  be  extended  for  those  claimants  who 
are  taking  training  to  increase  their  employment  opportunities,  in 
each  case  for  up  to  an  additional  18  weeks.  In  another  State,  benefits 
under  the  State's  extended  benefits  program  may  be  paid  to  claimants 
during  periods  of  retraining. 

DURATION    (IN    WEEKS)   OF    REGULAR    UNEMPLOYMENT 

BENEFITS1 


Earnings  in 

base  year 

Minimum 

Maximum 

required  for 

potential 

potential 

maximum 

State 

duration 

duration 

benefits2 

Alabama 

11 

26 

$7,019 

Alaska 

14 

28 

8,500 

Arizona 

12 

26 

6,629 

Arkansas 

10 

26 

7,797 

California 

12 

7 

26 
26 

5,406 

Colorado 

11,752 

Connecticut 

26 

26 

3,813 

Delaware 

17 

26 

6,498 

District  of  Columbia 

17 

34 

9,452 

Florida 

10 

26 

8,425 

Georgia 

9 

26 

9,358 

Hawaii 

26 

26 

3,360 

Idaho 

10 

26 

8,281 

Illinois 

26 

26 

3,012 

Indiana 

4 

26 

7,176 

Iowa 

10 

39 

9,048 

Kansas 

10 

26 

7,875 

Kentucky 

15 

26 

6,785 

Louisiana 

12 

11 

28 
26 

6,298 

Maine 

6,161 

See  footnotes  at  end  of  table. 
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DURATION    (IN    WEEKS)    OF    REGULAR    UNEMPLOYMENT 
BENEFITS  '-Continued 


State 


Earnings  in 

base  year 

Minimum 

Maximum 

required  for 

potential 

potential 

mimauxm 

duration 

duration 

benefits  2 

26 

26 

$3,168 

9 

30 

8,414 

11 

26 

5,600 

13 

26 

8,325 

12 

26 

6,237 

8 

26 

6,630 

13 

26 

3,653 

17 

26 

6,180 

11 

26 

7,329 

26 

26 

7,800 

15 

26 

4,988 

18 

30 

3,898 

26 

26 

3,780 

13 

26 

8,190 

18 

26 

7,490 

20 

26 

4,888 

10 

26 

7,251 

9 

26 

8,120 

30 

30 

4,920 

12 

26 

7,602 

10 

26 

8,031 

10 

26 

6,939 

12 

26 

6,629 

9 

26 

6,063 

10 

36 

9,352 

26 

26 

3,820 

12 

26 

8,034 

8 

30 

9,179 

26 

26 

13,250 

1 

34 

10,406 

11 

26 

7,917 

20 

20 

1,800 

Maryland 

Massachusetts. 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina. 
North  Dakota... 

Ohio 

Oklahoma 

Oregon 

Pennsylvania... . 
Rhode  Island.... 

South  Carolina.. 
South  Dakota.... 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West  Virginia... . 
Wisconsin 

Wyoming 

Puerto  Rico 


1  Based  on  benefits  for  total  unemployment.  Amounts  payable  can  be  stretched 
out  over  a  longer  period  in  the  case  of  partial  unemployment. 

2  Based  on  maximum  weekly  benefit  amount  paid  for  maximum  number  of  weeks. 

Note:  Data  in  table  correct  as  of  August  1976. 
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II.  Federal-State  Extended  Unemployment  Compensation 

Act  of  1970 

The  Employment  Security  Amendments  of  1970  (Public  Law  91- 
373)  established  a  permanent  program  to  pay  extended  benefits  during 
periods  of  high  unemployment  to  workers  who  exhaust  their  basic 
entitlement  to  regular  State  unemployment  compensation.  As  a  con- 
dition of  Federal  approval  of  the  State's  unemployment  insurance 
program,  States  were  required  to  establish  the  new  program  by  Jan- 
uary 1.  1972,  and  all  States  have  done  so.  The  Federal  Government 
and  the  States  each  pay  50  percent  of  the  cost  of  benefits  under  this 
program. 

These  extended  benefits  are  paid  to  workers  only  during  an  "ex- 
tended benefit"  period.  Such  a  period  can  exist  either  on  a  national  or 
State  basis  by  the  triggering  of  either  the  national  or  the  State  "on" 
indicator. 

National  "on"  indicator. — There  is  a  national  "on"  indicator  when 
the  seasonally  adjusted  rate  of  insured  unemployment  for  the  whole 
Nation  equals  or  exceeds  4.5  percent  in  each  of  the  3  most  recent 
calendar  months. 

State  "on"  indicator. — There  is  a  State  "on"  indicator  when  the 
rate  of  insured  unemployment  for  the  State  is  at  least  4  percent  but 
only  if  it  equals  or  exceeds,  during  a  moving  18-week  period,  120  per- 
cent of  the  average  rate  for  the  corresponding  13- week  period  in  the 
preceding  2  calendar  years. 

Temporary  provisions. — The  permanent  law  provisions  governing 
the  State  and  national  "on"  and  "off"  indicators  have  been  suspended 
frequently.  Under  the  terms  of  the  current  temporary  provisions. 
States  may  elect  (until  December  31,  1976)  to  have  the  national  indi- 
cators based  on  an  insured  unemployment  rate  of  4  percent  rather 
than  4.5  percent.  Also,  until  March  31,  1977,  each  State  may  elect  to 
base  its  indicator  solely  on  the  4  percent  insured  unemployment  rate 
factor  without  regard  to  whether  the  rate  is  20  percent  higher  than  the 
corresponding  rate  in  the  2  prior  years.  As  a  practical  matter,  the 
national  rate  is  expected  to  remain  above  the  permanent  law  national 
indicator  rate  of  4.5  percent  through  the  end  of  1977. 

Extended  benefit  period. — An  extended  benefit  period  in  a  State 
begins  after  there  is  either  a  State  or  national  "on"  indicator,  and 
continues,  until  the  trigger  conditions  are  no  longer  met,  but  the 
minimum  period  is  13  weeks. 

Benefits. — During  either  a  national  or  State  extended  benefit  period, 
the  State  is  required  to  provide  each  eligible  claimant  with  extended 
compensation  at  the  individual's  regular  weekly  benefit  amount. 
Benefits  under  the  Federal -State  program  are  limited  to  not  more 
than  13  weeks  per  individual. 

III.  Emergency  Unemployment  Compensation  Act  of  1974 

Public  Law  93-572  (the  Emergency  Unemployment  Compensation 
Act  of  1974)  created  a  new  temporary  emergency  unemployment 
compensation  program.  As  modified  bv  subsequent  legislation,  this 
program  provides  a  third  tier  of  protection  for  workers  in  States  with 
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high  unemployment  levels  who  exhaust  their  benefits  under  the  reg- 
ular State  program  and  the  Federal-State  Extended  Unemployment 
Compensation  Act. 

Compensation  under  the  program  is  payable  in  a  State  having  an 
agreement  with  the  Secretary  and  experiencing  the  required  unemploy  • 
ment  levels,  for  weeks  of  unemployment  beginning  after  1974.  Once 
triggered,  the  period  during  which  emergency  compensation  can  be 
paid  in  the  State  will  remain  in  effect  for  at  least  26  weeks,  but  no 
benefits  are  payable  after  March  31,  1977.  The  cost  of  the  emergency 
benefits  payments  will  be  met  by  repayable  advances  from  Federal 
general  revenues  to  the  extended  unemployment  compensation  account 
in  the  Federal  Unemployment  Trust  Fund. 

To  be  eligible  for  compensation  under  the  Emergency  Unemploy- 
ment Compensation  Act,  an  individual  must  have  exhausted  all  rights 
to  regular  unemployment  insurance  benefits  and  to  extended  benefits. 
In  States  with  an  insured  unemployment  rate  of  6  percent  or  more 
an  eligible  individual  is  entitled  potentially  to  emergency  benefits  for 
up  to  the  number  of  weeks  of  his  total  regular  benefit  entitlement,  but 
not  more  than  26  weeks.  In  States  with  an  insured  unemployment  rate 
of  less  than  6  percent,  emergency  benefit  entitlement  is  limited  to  one- 
half  of  regular  program  entitlement,  a  maximum  of  13  weeks.  The 
program  terminates  (subject  to  the  26-week  minimum  duration)  when 
the  State  insured  unemployment  rate  falls  below  5  percent.  The  weekly 
benefit  amount  is  the  same  as  for  State  regular  and  Federal-State 
extended  compensation. 

If  an  individual  is  drawing  benefits  when  the  insured  unemployment 
rate  drops  below  6  percent,  or  below  5  percent,  and  the  changes  would 
affect  his  entitlement,  a  special  provision  assures  that  he  will  receive 
at  least  13  weeks  of  additional  benefits  unless  his  entitlement  would 
have  ended  sooner  even  if  the  rate  had  not  declined. 

An  individual  who  applies  for  benefits  under  the  Emergency  Unem- 
ployment Compensation  Act  of  1974  is  required  as  a  condition  of  eli- 
gibility to  be  either  participating  in  or  to  have  applied  for  a  job-train- 
ing program,  if  the  Secretary  of  Labor  has  determined  that  the  indi- 
vidual's occupational  skills  need  upgrading  or  broadening. 

The  emergency  unemployment  compensation  program  goes  into  ef- 
fect in  a  State  only  when  extended  unemployment  benefits  are  also  pay- 
able in  the  State.  However,  the  extended  program  is  currently  "trig- 
gered on"  in  all  States  since  the  mandatory  national  "on"  indicator  of 
4.5  percent  has  been  exceeded,  and  this  situation  is  expected  to  continue 
well  beyond  the  March  31,  1977,  expiration  date  of  the  emergency 
benefits  program. 
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STATE  INSURED  UNEMPLOYMENT  RATES  FOR  EXTENDED/ 
EMERGENCY  BENEFITS 


Below  5  percent  (regular  and 
extended  benefits  only,  39  week 
maximum) 


5  to  5.9  percent  (emer- 
gency benefits  up  to 
52d  week) 


6  percent  and  over 
(emergency  benefits  up 
to  65th  week) 


Colorado 

Delaware  ' 

District  of  Columbia 

Florida  ' 

Georgia  ' 

Idaho  ■ 

Indiana 

Iowa  1 

Kansas 

Kentucky  ! 

Louisiana 

Maryland  ! 

Minnesota  l 

Mississippi 

Missouri  1 

Montana1 

Nebraska 

New  Hampshire 

New  Mexico  ■ 

North  Carolina  » 

North  Dakota  1 

Ohio 

Oklahoma 

South  Carolina  l 

South  Dakota 

Tennessee  1 

Texas 

Utah  1 

Virginia 

West  Virginia  l 

Wisconsin  l 

Wyoming 


Alabama 

Arizona 

Arkansas 

Montana 

Oregon 


Alaska 

California 

Connecticut 

Hawaii 

Illinois 

Maine 

Massachusetts 

Michigan 

Nevada 

New  Jersey 

New  York 

Pennsylvania 

Puerto  Rico 

Rhode  Island 

Vermont 

Washington 


1  Some  emergency  benefits  currently  payable  in  State  because  of  26  week  mini- 
mum duration  of  emergency  benefit  period  and/or  provisions  assuring  individuals 
additional  benefits  when  rates  decline  during  their  entitlement. 

Note:  Situation  as  of  August  30,  1976  based  on  insured  unemployment  rates  as 
of  August  14,  1976. 
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IV.  Special  Unemployment  Assistance 

A  special,  temporary,  general  fund  program  originated  by  the  Com- 
mittee on  Labor  and  Public  Welfare  provides  benefits  comparable  in 
amount  to  unemployment  compensation  benefits  to  individuals  who 

are  not  eligible  for  regular  unemployment  benefits  but  who  would 
have  been  eligible  if  their  prior  employment  had  been  covered  under 
the  regular  program.  This  program  was  enacted  in  1974  and  is  sched- 
uled to  expire  at  the  end  of  1976.  Many  of  the  beneficiaries  of  this 
special  assistance  program  qualify  under  it  on  the  basis  of  employment 
which  would  be  covered  under  the  regular  unemployment  compen- 
sation program  starting  in  1978  under  H.R.  10210. 


B.  Unemployment  Compensation  Amendments  of  1976  (H.R.  10210) 
Description  of  the  House-Passed  Bill 
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H.R.  10210  as  Passed  by  the  House  of  Representatives 

I.  Summary  of  Major  Provisions 

H.R.  10210  was  passed  by  the  House  of  Representatives  on  July  20, 
11)76.  It  would  require  States  to  extend  unemployment  compensation 
protection  to  certain  categories  of  individuals  now  covered  only  at 
State  option  and  increase  the  annual  amount  of  wages  subject  to  Fed- 
eral and  State  unemployment  taxes  from  $4,200  to  $6,000  per  employee. 
The  bill  would  also  modify  the  requirements  for  triggering  the  Fed- 
eral-State extended  benefit  program  into  and  out  of  operation  in  the 
States,  establish  a  national  study  commission  on  unemployment  com- 
pensation, and  make  a  number  of  other  changes  which  are  summarized 
below  and  are  described  in  detail  in  succeeding  parts  of  this  document. 

A.  Coverage  Provisions 

Farm  workers. — The  bill  would,  in  effect,  require  the  States  to  ex- 
tend the  coverage  of  their  unemployment  compensation  programs  to 
include  agricultural  work  performed  for  an  employer  who  has  four  or 
more  employees  in  each  of  20  weeks  in  a  year  or  who  pays  wages  of 
at  least  $10,000  in  any  calendar  quarter.  Aliens  who  are  admitted  to 
the  United  States  on  a  temporary  basis  to  perform  contract  agricul- 
tural labor  under  the  provisions  of  the  Immigration  and  Nationality 
Act  would  not  be  covered  until  January  1,  1980.  When  farm  labor 
is  supplied  by  a  crew  leader,  the  farm  operator  would  be  treated  as 
the  employer  unless  (1)  the  crew  leader  is  registered  under  the  Farm 
Labor  Contractor  Registration  Act,  or  (2)  the  crew  operates  or  main- 
tains tractors,  harvesting  equipment,  crop-dusting  equipment,  or  sim- 
ilar mechanized  equipment. 

The  States  would  not  be  required  to  provide  the  new  coverage  until 
January  1,  1978.  However,  if  a  State  should  provide  the  required  new 
coverage  at  an  earlier  date,  the  cost  of  any  unemployment  compensa- 
tion benefits  paid  after  January  1,  1978,  on  the  basis  of  the  earlier 
coverage  would  be  paid  with  Federal  funds  from  general  revenues. 

The  Department  of  Labor  estimates  that  $220  million  in  additional 
unemployment  compensation  would  be  paid  in  fiscal  1979  under  this 
provision. 

Household  workers. — The  bill  would,  in  effect,  require  the  States  to 
extend  the  coverage  of  their  unemployment  compensation  programs  to 
domestic  workers  employed  by  households  that  pay  wages  of  at  least 
$600  in  any  calendar  quarter. 

The  States  would  not  be  required  to  provide  the  extended  coverage 
until  January  1,  1978.  However,  if  a  State  provided  the  required  new 
coverage  at  an  earlier  date,  the  cost  of  any  unemployment  compensa- 
tion payments  after  January  1,  1978,  "resulting  from  the  earlier 
coverage  would  be  paid  with  Federal  funds  from  general  revenues. 

The  Department  of  Labor  estimates  that  $180  million  in  addi- 
tional benefits  would  be  paid  in  fiscal  1979  under  this  provision. 

Employees  of  State  and  local  governments. — The  bill  would  re- 
quire the  States  to  provide  unemployment  compensation  coverage  to 
all  employees  of  State  and  local  governments.  Exceptions,  however, 
would  be  allowed  for : 
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( 1 )  Elected  officials  or  officials  appointed  for  a  specific  term  or 
on  a  part-time  basis; 

(2)  Members  of  a  legislative  body  or  the  judiciary: 

(3)  Members  of  the  State  National  Guard  or  Air  national 
Guard ; 

(4)  Emergency  employees  hired  in  rase  of  disaster;  and 

(5)  Inmates  in  custodial  or  penal  institutions. 

Each  State  would  determine  for  itself  how  to  finance  the  benefits 
which  would  be  payable;  an  employing  agency  could  be  required  to 
make  periodic  payments  similar  to  the  taxes  paid  by  private  em- 
ployers or  it  could  pay  the  actual  cost  of  the  benefits  paid  to  its  former 
employees.  The  Federal  unemployment  tax,  though,  would  not  he 
levied. 

The  State  laws  would  be  required  to  contain  a  provision  prohibiting 
the  payment  of  benefits  to  teachers  and  professional  employees  of 
schools  during  vacation  periods  and  until  1980  would  be  allowed  to 
provide  a  similar  prohibition  for  nonprofessional  employees  of 
schools.  The  States  would  not  be  required  to  provide  unemployment 
compensation  for  employment  prior  to  January  1978.  However,  if  a 
State  should  provide  the  new  benefits  on  the  basis  of  earlier  service, 
the  cost  of  the  resulting  benefits  (after  January  1,  1978),  would  be 
paid  with  Federal  funds  from  general  revenues. 

The  Department  of  Labor  estimates  that  $210  million  in  additional 
unemployment  compensation  would  be  paid  in  fiscal  1979  under  this 
provision. 

Employees  of  no7ij>rofit  elementary  and  secondary  schools. — The 
bill  would  require  the  States  to  extend  the  coverage  of  their  unemploy- 
ment compensation  programs  to  employees  of  nonprofit  elementary 
and  secondary  schools  (present  law  requires  coverage  for  employees 
of  institutions  of  higher  education).  The  provisions  for  nonpayment 
of  benefits  to  school  employees  mentioned  in  connection  with  em- 
ployees of  State  and  local  governments  would  apply  to  employees  of 
nonprofit  schools. 

The  States  would  not  be  required  to  provide  the  new  coverage  until 
January  1,  1978. 

Virgin  Islands. — The  bill  would  extend  the  Federal  Unemploy- 
ment compensation  laws  to  the  Virgin  Islands  as  soon  as  various 
requirements  of  membership  in  the  Federal -State  system  could  be  met, 

B.  Financing  Provisions 

Tax  base. — The  bill  would  increase  the  Federal  unemployment  tax- 
able wage  base  to  $6,000.  This  change  would  require,  in  effect,  that 
the  States  tax  for  unemployment  compensation  purposes  the  first 
$6,000  (rather  than  $4,200)  in  wTages  paid  by  an  employer  to  an  em- 
ployee. The  provision  would  be  effective  January  1, 1978. 

The  Department  of  Labor  estimates  that  enactment  of  this  provi- 
sion would  result  in  $2  billion  of  additional  State  taxes  and  $0.5  billion 
of  additional  Federal  taxes  (a  total  of  $2.5  billion)  for  fiscal  1979. 

Tax  rate. — The  net  Federal  unemployment  compensation  tax  would 
be  increased  from  0.5  percent  to  0.7  percent  starting  January  1.  1977, 
and  ending  with  the  earlier  of  (1)  December  31, 1982,  or  (2)  the  end 
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of  the  year  in  which  all  of  the  advances  to  the  extended  unemployment 

compensation  account  have  been  repaid. 

The  Department  of  Labor  estimates  that  enactment  of  this  provi- 
sion would  result  in  $0.8  billion  of  additional  Federal  taxes  being 
paid  in  fiscal  1979. 

Federal  reimburse??} cuts  to  the  States. — The  bill  would  make  two 
changes  in  the  way  Federal  reimbursement  of  certain  State  costs  are 
determined.  In  determining  the  amount  of  reimbursable  administra- 
tive costs,  no  longer  would  account  be  taken  of  amounts  attributable 
to  administering  the  program  as  it  relates  to  employees  of  State  and 
local  governments. 

In  determining  grants  to  States  for  the  payment  of  benefits  under 
the  extended  benefits  program,  amounts  would  not  be  included  to 
compensate  for  the  payment  of  benefits  to  employees  of  State  and 
local  governments.  (Under  the  extended  benefits  program,  benefits 
are  paid  for  the  27th  through  the  39th  week  of  unemployment;  one- 
half  of  the  cost  of  these  benefits  is  paid  from  Federal  unemployment 
insurance  funds.) 

The  Department  of  Labor  estimates  that  enactment  of  these  provi- 
sions would  reduce  Federal  payments  to  the  States  by  $8  million  for 
fiscal  1979. 

Advances  to  States. — Under  present  law,  whenever  a  State  finds 
that  it  will  not  have  funds  available  to  pay  unemployment  compensa- 
tion for  any  1  month  it  may  borrow  the  necessary  funds  from  the 
Federal  Unemployment  Trust  Fund.  Each  request  for  a  loan  can  be 
for  1  month  only.  The  bill  would  permit  a  single  loan  request  to 
cover  a  3-month  period. 

The  change  would  be  effective  on  enactment. 

CETA  employees. — The  bill  would  authorize  reimbursement  from 
Federal  general  revenues  to  the  State  for  the  cost  of  paying  un- 
employment compensation  to  former  participants  in  public  service 
jobs  under  the  Comprehensive  Employment  and  Training  Act 
(CETA).  Under  present  law  these  costs  are  met  either  from  direct 
State  funds  or  from  the  Federal  CETA  grant. 

The  provision  would  be  effective  October  1976. 

The  Department  of  Labor  estimates  that  enactment  of  this  provi- 
sion would  cost  $11  million  for  1977. 

C.  Other  Provisions 

Triggers. — The  bill  would  modify  the  triggers  which  determine 
when  extended  unemployment  compensation  benefits  are  pavable  in 
a  State. 

The  new  triggers  would  be  : 

A  seasonally  adjusted  national  uninsured  unemployment  rate 
of  4.5  percent  based  on  the  most  recent  13-week  period  (rather 
than  3  consecutive  months) ;  or 

A  seasonally    adjusted  (rather  than  unadjusted)  State  insured 
unemployment  rate  of  4  percent  for  the  most  recent  13-week 
period. 
The  provision  of  present   law  requiring  that   the   State   insured 
unemployment  rate  also  be  120  percent  of  the  rate  for  the  correspond- 
ing period  in  the  2  preceding  years  would  be  eliminated  on  a  perma- 
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oent  basis.  Thia  requirement  has  been  suspended  throughout  most  oi 
the  period  Bince  enactment  of  the  extended  benefits  program. 

DtsguaUjUxttion  for  pregnancy* — The  bill  would  prevent  the  States 
from  disqualifying  a  woman  for  unemployment  compensation  solely 
because  she  is.  or  recently  has  been,  pregnant. 

The  new  provision  would  be  effective  for  years  after  1D77. 

Professional  athletes  and  illegal  aliens, — The  bill  would  require  the 
States  to  include  in  their  unemployment  compensation  laws  a 
provision  specifically  precluding  the  payment  of  unemployment 
compensation : 

(1)  To  a  professional  athlete  between  two  playing  seasons  if  he 
has  ''reasonable  assurance"  of  reemployment  in  the  following  sea- 
son :  and 

(2)  To  an  alien  who  was  not  lawfully  admitted  to  the  United 
States. 

The  new  requirement  would  be  effective  for  years  after  1077. 

Appeals  by  Federal  employees. — The  bill  would  permit  unemployed 
former  employees  of  the  Federal  Government  to  use  the  unemploy- 
ment compensation  appeals  process  of  the  State  under  whose  laws 
their  benefits  are  determined. 

Commission  on  unemployment  compensation. — The  bill  would 
establish  a  commission  to  study  the  unemployment  compensation  pro- 
gram alld  to  issue  a  report  not  later  than  January  1,  1979.  The  mem- 
bers of  the  Commission  would  be  appointed  by  the  President  (7 
members,  including  the  chairman),  the  President  pro  tempore  of  the 
Senate  (3  Members)  and  the  Speaker  of  the  House  of  Representatives 
(3  Members). 

The  bill  would  authorize  appropriations  from  general  revenues  to 
meet  the  cost  of  the  Commission. 

II.  Coverage  Provisions  of  H.R.  10210 

TT.R.  10*210  as  passed  by  the  House  of  Representatives  would  bring 
under  the  Federal-State  unemployment  compensation  system  the 
greater  part  of  those  jobs  which  are  now  exempt  from  the  Federal 
unemployment  tax  and  are  consequently  not  now  covered  under 
State  programs  except  to  the  extent  that  States  have  voluntarily 
elected  to  provide  such  coverage.  Under  the  House  lull,  agricultural 
and  domestic  work  would  be  covered  through  the  traditional  approach 
of  making  the  Federal  unemployment  tax  applicable  to  such  employ- 
ment. Employment  for  State  and  local  governments  and  employment 
for  nonprofit  elementarv  and  secondarv  schools,  however,  would  re- 
main exempt  from  the  Federal  unemployment  tax,  but  States  would 
be  required  to  provide  coverage  under  State  law  for  such  jobs. 

Tf  a  State  did  not  comply  with  this  requirement,  private  employers 
in  the  States  would  lose  the  tax  credit  they  now  enjoy  by  reason  of 
participating  in  an  approved  State  unemployment  program.  (The 
credit  is  equal  to  2.7  percent  out  of  the  total  Federal  unemployment 
tax  of  3.2  percent.)  States  would  also  lose  Federal  funding  for  the 
costs  of  administering  their  unemployment  programs. 
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UNEMPLOYMENT  COMPENSATION  COVERAGE  UNDER  PRESENT 
LAW  AND  H.R.  10210  1 

Employment 


Numbers  (in  Percent  of 

thousands)  total 


Total 83,609                100 

Covered  under  present  law 72,385                 87 

Under  State  programs 66,700 

Federal  employees/military 5,093 

Railroad 592 

Added  to  coverage  under  H.R.  10210 8,634                 10 

Farm  workers 380 

State  government 600 

Local  government 7,100 

Domestics 308 

Nonprofit  organizations 242 

Virgin  Islands 4 

Remaining  uncovered  under  H.R.  10210.  2,590                   3 

Small  firms 200 

Small  farms 906 

Domestics 1,060 

Nonprofit  organizations 324 

Other 100 

1  Based  on  most  recent  available  data  (1974)  modified  to  reflect  some  ex- 
tensions of  coverage  since  that  time,  notably,  coverage  of  farm  employment  in 
California. 
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Present  and  Proposed  Unemployment  Insurance  Coverage  of  Wage  and  Salary  Employment 

Under  H.R. 10210 

CALENDAR  YEAR  1974 


*\                     , ^ 

^SyA.                               ,  7.1  m.inon  LOCAL  GOVERNMENT      1 

rf                        \                         0  6  million  STATE  GOVERNMENT       , 

X»S  WWKJS60  TO  «€ 
COVERED  UNDER  MR.  10210 

//                                \           y'VO  3  million  DOMESTIC  SERVICE           | 

8  6  iTullton 

/                                              \       V^/oe  milWon  FARM                                          | 

^/-VJo/o  2  m.lhon  NONPROFIT 

^s^i^- 1 

^^^^^S^^^j.^^-O  3  million  NONPROFIT                   | 

^^^^^^^^^i^-^A^ •!  1  million  DOMESTIC  SERVICE    I 

^ — !^H!Ij"* °  9  rr'"'°"  SM*1-1-  PARMS               | 

JOBS  NOT  COVERED 

^^^    ~~~~~^                  i         > 0  ?  million  SMALL  FIRMS*             1 

PROTECTED                                    ^*^=^ 

■"■ "~ j-^      ^^m  miUKWiflTMFR- 

66  7  mill*)"                                ^^^^^^~ 

-~^_~"           " 1      N^O  6  m.ll.on  RAILROAD  UNEMPLOYMENT  INSURANCE 

"~~~-^^^                 /•»-_          2  9  mill,on  pEDERAL  CIVILIAN  EMPLOYMENT 

~~^— ^/             — ^2.2  m,ii,on  ARMED  FO«CfS 

*B»$e<)  on  State  unemployment  Insurance  laws  coverage  prcumvons  as  of  December  31 .  197a 
•*E»cluOes  clergymen  and  members  ol  religious  orders,  student  nurses,  interns,  and  students  emoiovec  ■  sct>oo<s 

where  enrolled. 
*"E»ciuded  from  coverage  under  detmition  ol  employee  and  agriculture 

Septembers    H76 

A.  Farm  Wokkers 

Although  Federal  law  does  not  require  coverage  of  agricultural 
employment  under  the  unemployment  compensation  program,  the 
laws  of  four  jurisdictions  (District  of  Columbia,  Minnesota,  Hawaii, 
and  Puerto  Rico)  provide  unemployment  compensation  for  agricul- 
tural employment.  In  addition,  California  law  authorizes  coverage  for 
agricultural  employment  starting  January  1,  1976  but  the  provision 
has  been  temporarily  suspended  until  termination  of  the  Special  Un- 
employment Assistance  (SUA)  program  (see  above,  p.  21)  which 
provides  benefits  funded  from  Federal  general  revenues  and  which 
provides  benefits  on  a  somewhat  different  basis  from  the  regular  un- 
employment program. 

Comparison  of  Agricultural  Coverage  Provisions 
Provision  Definition  of  employer  for  coverage  purposes 

H.R.  10210 Four  or  more  workers  in  20  weeks  or  payroll  of 

$10,000  in  any  quarter. 
California  x    One  or  more  workers  and  payroll  of  $100  per 

quarter. 

District  of  Columbia One  or  more  workers  at  any  time. 

Hawaii    Twenty  or  more  workers  in  20  weeks. 

Minnesota Four  or  more  workers  in  20  weeks. 

Puerto  Rico One  or  more  workers  at  any  time. 

Title  II  of  Social  Security  Act     Any   farm   employer  but   only   with  respect  to 

employees   who  work  20  or  more  days  per 

year  or  earn  $130  or  more  annually. 

1  Benefit  provisions  suspended  at  present  because  of  Special  Unemployment  Assistance 
program. 
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Definition  of  employer. — The  number  of  jol)s  which  would  be  cov- 
ered if  unemployment  compensation  is  extended  to  agricultural  em- 
ployment depends  on  the  definition  of  employer.  If  employer  were 
defined  as  an  individual  who  hires  one  or  more  workers  in  each  of  20 
weeks  in  a  year  or  who  pays  wages  of  $1,500  in  any  calendar  quarter 
about  34  percent  of  the  farm  employers  and  98  percent  of  workers 
would  be  covered.  This  is  the  definition  which  now  applies  to  nonfarin 
employment.  Under  the  definition  contained  in  the  House  bill  as  it 
was  reported  by  the  Ways  and  Means  Committee — four  or  more  em- 
ployees in  each  of  20  weeks  in  a  year  or  wages  of  $5,000  or  more  in  any 
calendar  quarter — about  7  percent  of  the  employers  and  61  percent  of 
the  employees  would  be  covered.  A  House  floor  amendment  modified 
the  definition  in  the  House  bill  to  four  or  more  workers  in  each  of  20 
weeks  or  wages  of  $10,000  or  more  in  a  calendar  quarter.  Under  this 
definition,  about  6  percent  of  farm  employers  and  59  percent  of  farm 
employees  would  be  covered. 
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Crew  leaders. — A  persistent  problem  in  the  past  in  devising  pro- 
posed coverage  for  agricultural  workers  has  been  how  to  best  insure 
the  payment  of  contributions  and  reporting  of  necessary  information 
for  the  payment  of  benefits  to  eligible  farmworkers  employed  by  crew 
leaders.  This  problem  is  particularly  difficult  with  respect  to  new 
leaders  who  are  employers  of  migratory  workers.  When  this  problem 
was  faced  some  years  ago  in  connection  with  title  II  of  the  Social 
Security  Act,  the  law  was  written  to  specify  that  the  crew  leader  would 
be  responsible  for  collecting  the  employee  tax  and  for  paying  the  em- 
ployer tax.  The  high  geographic  mobility  of  crew  leaders  made  en- 
forcement difficult.  When  the  Administration  sent  its  1975  proposal 
for  covering  farmworkers  under  unemployment  compensation,  it 
suggested  that  the  farm  operator  be  considered  the  employer  for  pur- 
poses of  paying  unemployment  compensation  taxes.  An  exception  was 
proposed  for  mechanical  harvesting  crews,  crop  dusters,  et  cetera,  who 
supply  mechanical  equipment  along  with  the  crews  to  operate  and 
maintain  the  equipment,  in  which  case,  the  "crew  leader"  would  be  the 
employer. 

Under  the  House-passed  bill,  the  crew  leader  would  be  considered 
the  employer  and  thus  be  responsible  for  paying  the  unemployment 
tax  and  submitting  the  required  reports  if  he  was  involved  in  pro- 
viding the  service  of  mechanized  equipment — crop  dusting,  mecha- 
nized harvesting,  et  cetera — or  if  he  was  registered  under  the  Farm 
Labor  Contractor  Registration  Act.  Since  that  act  now  requires 
registration  for  most  crew  leaders — an  exception  is  made  for  those 
operating  both  within  a  25-mile  radius  of  their  homes  and  for  no 
more  than  13  weeks  per  year — the  House  bill  would  generally  make 
the  crew  leader  the  employer.  The  bill  provides,  however,  that  the 
farm  operator  would  be  considered  as  the  employer  in  cases  where 
the  crew  leader  is  in  fact  the  farmer's  own  employee  and  in  cases 
where  the  farmer  and  the  crew  leader  have  a  written  agreement  under 
which  the  farm  operator  will  act  as  employer  for  unemployment 
compensation  purposes. 

Noncoverage  of  aliens. — The  House  bill  would  exempt  from  un- 
employment compensation  coverage  certain  aliens  who  are  brought 
into  the  United  States  on  a  temporary  basis  to  work  during  peak 
agricultural  crop  seasons.  This  exemption  from  coverage  would  ex- 
pire January  1,  1980.  The  House  report  indicates  that  the  tempo- 
rary nature  of  this  provision  arises  from  concern  that  employers 
would  be  encouraged  to  hire  aliens  rather  than  domestic  workers 
because  of  the  alien  exemption  from  the  unemployment  tax.  Under 
the  social  security  program  such  aliens  are  also  exempt  from  the  11.7 
percent  FICA  tax. 

Cost  of  agricultural  coverage. — II.R.  10210  would  extend  coverage 
under  State  unemployment  compensation  programs  to  327,000  farm 
workers  who  are  not  now  covered.  Employment  would  be  covered 
effective  January  1,  1978.  If  a  State  elects  to  pay  benefits  on  the  basis 
of  employment  prior  to  that  date  which  is  not  covered  under  present 
law,  the  cost  of  benefits  paid  starting  January  1978  on  the  basis  of 
that  employment  will  be  paid  from  Federal  general  revenues.  (Until 
July  1,  1978,  the  bill  also  provides  for  Federal  payment  of  the  cost 
of  benefits  based  on  employment  during  the  first  0  months  of  1978.) 


This  provision  la  expected  to  require  Federal  general  revenue,  expendi- 
tures of  $1G0  million  in  fiscal  vear  l(«)7,s  and  $30  million  in  fiscal  Tear 
1079. 

ESTIMATED  BENEFIT  PAYMENTS  TO  AGRICULTURAL 
WORKERS  RESULTING  FROM  H.R.  10210 


[In  m 

llions] 

Amount 

reimbursed 

from  Federal 

Total 

general 

Fiscal  year 

benefits  l 

revenues  ■ 

1978 

$220 

$160 

1979 

220 

30 

1980 

220 

0 

1981 

220 

0 

1  Includes  regular  and  extended  benefits. 

1  Under  special  provision  described  above  where  States  provide  benefits  on  the 
basis  of  employment  prior  to  July  1,  1978. 

B.  State  and  Local  Government  Employees 

Under  present  Federal  laws,  the  States  are  required  to  provide 
unemployment  insurance  for  employees  of  State  operated  hospitals 
and  institutions  of  higher  education.  In  addition,  about  one-half  of 
the  States  have  gone  beyond  the  Federal  requirements  and  provide 
mandatory  coverage  for  State  employees  and  permit  local  govern- 
ments to  opt  for  coverage.  Nine  States,  Connecticut,  Florida,  Hawaii, 
Iowa,  Michigan,  Minnesota,  Montana,  Ohio,  and  Oregon  require  cov- 
erage of  both  State  and  local  government  employment.  The  House  bill 
would  require  coverage  of  all  State  and  local  employees.  The  follow- 
ing tables  show  the  extent  of  coverage  under  State  law  as  shown  by  a 
1973  study. 

PERCENTAGE  OF  STATE  AND  LOCAL  GOVERNMENTAL  EM- 
PLOYEES COVERED  BY  STATE  UNEMPLOYMENT  PROGRAMS 
(OCTOBER  1973)  » 


Total 

Alabama 

Alaska 

Arizona 

Arkansas 

California 

See  footnotes  at  end  of  table. 


State 

Local 

employees 

employees 

76 

22 

50 

1 

24 

6 

100 

6 

100 

0 

100 

19 
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PERCENTAGE  OF  STATE  AND  LOCAL  GOVERNMENTAL  EM- 
PLOYEES COVERED  BY  STATE  UNEMPLOYMENT  PROGRAMS 
(OCTOBER  1973)  '-Continued 

State  Local 

employees  employees 

Colorado 

Connecticut 

Delaware 

District  of  Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina 

North  Dakota 

Ohio 

Oklahoma 

Oregon 

Pennsylvania , 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah 

See  footnotes  at  end  of  table. 


58 

0 

100 

100 

100 

16 

100 

NA 

100 

100 

50 

1 

100 

100 

100 

13 

100 

0 

50 

5 

100 

1 

43 

1 

44 

0 

100 

1 

38 

0 

65 

1 

56 

0 

100 

100 

100 

100 

41 

o 

49 

0 

100 

8 

100 

41 

1 

100 

3 

34 

0 

39 

0 

100 

3 

52 

0 

42 

3 

100 

100 

100 

0 

100 

100 

100 

«3 

100 

44 

0 

100 

0 

48 
100 

f) 

100 

3G 

PERCENTAGE  OF  STATE  AND  LOCAL  GOVERNMENT  EMPLOYEES 
COVERED  BY  STATE  UNEMPLOYMENT  PROGRAMS  (OCTOBER 
1973)  ■ — Continued 

State  Local 

employees  employees 

Vermont 34  0 

Virginia 100  0 

Washington 100  5 

West  Virginia 33  (2) 

Wisconsin 100  90 

Wyoming 35  5 

1  Where   100  percent  coverage  is  indicated,  substantially  all  employees  are 
covered  although  some  positions  (e.g.  elected  officials)  may  be  excluded. 

2  Less  than  0.05  percent. 

COVERAGE  OF  STATE  AND  LOCAL  GOVERNMENT  EMPLOYEES 
UNDER  PRESENT  STATE  LAW  1 

State  agencies  Local  units  of  government 

Required 2  Permitted  Required  Permitted 

Alabama  3 
Alaska  Alaska 

Arizona  Arizona 

Arkansas 

California  California3        California 

Colorado  Colorado 

Connecticut  Connecticut 

Delaware  Delaware 

District  of 
Columbia 
Florida  Florida 

Hawaii  Hawaii 

Idaho  Idaho3 

Illinois 

Indiana  3 
Iowa  Iowa 

Kansas 
Kentucky 
Louisiana  Louisiana 

Maryland3  Maryland  Maryland 

Massachu- 
setts 3 
Michigan  Michigan 8 

Minnesota  Minnesota 

See  footnotes  at  end  of  table. 
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COVERAGE  OF  STATE  AND   LOCAL  GOVERNMENT  EMPLOYEES 
UNDER   PRESENT  STATE   LAW  l— Continued 


State  agencies 

Local  units  of  government 

Required  2 

Permitted 

Required 

Permitted 

Missouri 

Missouri 

Montana 

Montana 

Nebraska 

Nebraska 

Nevada 

Nevada 

New  Hampshire 

New  Hamp- 
shire 

New  Jersey 3 

New  York 

New  York3 

New  York 

North  Dakota 

North  Dakota 

Ohio 

Ohio 

Oklahoma 

Oregon 

Oregon 

Pennsylvania 

Pennsylvania3 

Puerto  Rico3 

Puerto  Rico3 

Rhode  Island 

Rhode  Island 

South  Dakota 

South  Dakota 

Tennessee 

Tennessee 

Texas 

Texas 

Utah 

Utah 
Vermont 

Virginia 

Virginia 

Washington 

Washington  3 

Washington 

Wisconsin 

Wisconsin  3 

Wisconsin 

Wyoming 

Wyoming 

1  Certain  positions  (e.g.  elective  officials)  may  not  be  covered.  In  addition,  some 
States  not  shown  as  specifically  providing  for  coverage  of  State  or  local  employ- 
ment have  provisions  in  State  law  generally  permitting  noncovered  employers  to 
elect  coverage  and  some  State  and  local  employment  may  be  covered  under  such 
provisions. 

2  In  addition  to  coverage  of  employment  for  State  hospitals  and  institutions  of 
higher  education  which  is  provided  in  all  States  as  required  by  Federal  law. 

s  Limited  to  certain  agencies  or  localities. 
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Pn  of  House  bill.— Under  II. Fv.  10210,  State  and  local  gov- 

ernment employment  would  continue  to  be  exempt  from  the  Federal 

unemployment  payroll  tax.  States  would,  however,  be  required  to 
provide  State  coverage  for  such  employment  as  a  condition  of  con- 
tinued participation  in  the  Federal-State  unemployment  compensa- 
tion program.  (Failure  to  participate  would,  in  effect,  raise  the 
Federal  unemployment  tax  on  employers  in  the  State  from  0.5  to  3.2 
percent  and  would  deprive  the  State  of  Federal  funds  to  meet  ad- 
ministrative expenses  and  part  of  the  benefit  costs  for  benefits  paid 
after  the  20)th  week  of  unemployment.) 

All  State  and  local  government  employees  would  have  to  be  covered 
except  elected  officials,  members  of  the  legislature  or  judiciary,  officials 
appointed  for  specific  statutory  terms  or  to  part-time  positions,  mem- 
bers of  the  National  Guard,  prisoners,  and  persons  hired  for  tempo- 
rary jobs  in  emergency  situations.  With  the  above  exceptions,  all  em- 
ployment after  December  31,  1977  would  be  covered.  Under  the  bill, 
the  State  law  would  have  to  permit  the  employing  entity  to  pay  for  its 
coverage  either  through  contributions  equivalent  to  the  State  payroll 
tax  or  by  reimbursing  the  fund  for  benefits  paid  to  its  former 
employees. 

Constitutionality. — Generally,  mandatory  Federal  coverage  under 
the  Federal-State  unemployment  compensation  program  exists  by 
virtue  of  applying  the  Federal  unemployment  payroll  tax  to  the  em- 
ployment in  question.  It  then  becomes  of  no  advantage  not  to  cover 
that  employment  under  the  State  program  since  failure  to  do  so  would 
eliminate  the  2.7-percent  Federal  tax  credit  which  would  otherwise 
apply.  In  the  case  of  State  and  local  government  employment,  how- 
ever, such  a  procedure  would  raise  questions  of  the  power  of  the  Fed- 
eral Government  under  the  Constitution  to  lay  a  tax  upon  a  vital  State 
function.  Consequently,  the  House  bill  would  continue  to  exempt  State 
and  local  employment  from  the  Federal  tax  but  require  coverage  for 
such  employment  as  a  condition  of  approving  the  State  program.  This 
type  of  mandatory  Federal  coverage  was  applied  in  the  1970  amend- 
ments to  require  States  to  provide  unemployment  compensation  pro- 
tection to  employees  of  State  hospitals  and  State  institutions  of  higher 
education. 

A  recent  Supreme  Court  decision  (Nationn?  League  of  Cities  v. 
Usery)  invalidated  provisions  of  the  1974-  Fair  Labor  Standards 
Amendments  which  had  extended  minimum  wage  coverage  to  State 
and  local  government  employees.  The  Solicitor  of  the  Department  of 
Labor  has  issued  an  opinion  holding  that  that  decision  is  not  appli- 
cable to  the  H.R.  10210  provisions  extending  unemployment  compen- 
sation coverage  to  such  employees.  An  opinion  prepared  for  the  com- 
mittee by  the  Congressional  Research  Service,  however,  holds  that  it 
is  an  open  question  whether  those  provisions  would  be  found  constitu- 
tional. Both  opinions  are  printed  as  an  appendix  to  this  document. 

Coverage  of  school  employees  during  vacation  periods. — Under 
present  law,  States  are  required  to  provide  coverage  for  employees  of 
State  institutions  of  higher  education  with  benefits  payable  under  the 
same  conditions  as  apply  to  other  individuals  covered  under  the  pro- 
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gram  except  that  no  benefits  are  payable  during  a  summer  vacation 
(or  similar  period  between  terms)  to  persons  in  academic  or  principal 
administrative  positions  who  have  contracts  for  the  following  term 
(whether  or  not  at  the  same  institution).  The  House  bill,  which  ex- 
tends coverage  to  all  State  and  local  employees,  would  make  this  pro- 
vision applicable  to  such  employees  regardless  of  type  of  school.  In 
addition,  the  House  bill  permits  States  to  deny  benefits  to  nonprofes- 
sional employees  during  vacation  periods  if  they  have  reasonable 
assurance  of  continuing  in  that  employment  in  the  following  term. 
Starting  in  1980,  however,  this  option  would  expire  and  State  and 
local  governments  would  have  to  provide  benefits  during  the  vacation 
period  to  nonprofessional  employees  who  cannot  find  employment  dur- 
ing that  time. 

Administrative  and  extended  benefit  costs. — Under  existing  law.  the 
Federal  accounts  in  the  trust  fund  provide  full  payment  of  the  admin- 
istrative costs  of  operating  State  unemployment  compensation  pro- 
grams and  also  pay  one-half  of  the  costs  of  benefits  under  the 
Federal-State  Extended  Unemployment  Compensation  Act.  That  Act 
provides  in  times  of  high  unemployment  for  up  to  13  weeks  of  added 
benefits  after  a  worker  exhausts  his  regular  benefit  eligibility.  This 
Federal  funding  is  provided  from  the  Federal  unemployment  pay- 
roll tax,  but  it  applies  not  only  to  those  whose  employment  was  sub- 
ject to  that  tax  but  also  to  those  whose  employment,  although  covered 
under  State  law,  was  exempt  from  the  Federal  tax.  Thus,  the  costs 
of  administering  benefits  for  former  State  and  local  government  em- 
ployees and  one-half  of  the  cost  of  extended  benefits  for  them  are 
funded  in  this  way.  The  House  bill  includes  a  provision  which  would 
eliminate  Federal  funding  for  these  costs.  It  is  estimated  that  the 
annual  administrative  costs  applicable  to  State  and  local  employees 
under  H.R.  10210  will  be  $4.3  million  in  fiscal  1978  and  will  rise  to 
$11.6  million  by  fiscal  year  1981. 

Under  H.R.10210,  the  cost  of  extended  benefits  for  State  and  local 
government  employers  is  expected  to  reach  a  level  of  approximately 
$10  million  by  1980.  Under  this  provision,  this  amount  would  be 
fully  charged  to  State  and  local  employers. 

Costs  of  State  and  local  coverage. — The  provisions  of  H.R.  10210 
would  extend  coverage  under  the  unemployment  compensation  pro- 
gram to  some  588,000  State  employees  who  are  not  now  covered  and 
to  about  7.7  million  employees  of  local  governments.  State  programs 
would  be  required  to  pay  benefits  on  the  basis  of  employment  taking 
place  after  December  31,  1977.  If  States  elect  to  pay  benefit-  on  the 
basis  of  this  previously  uncovered  employment  prior  to  that  date,  the 
costs  of  any  such  benefits  payable  after  January  1,  1978.  would  be 
reimbursed  from  Federal  general  revenues.  (Federal  reimbursement 
would  also  be  made  for  benefits  paid  prior  to  July  1,  1978.  on  the  basis 
of  State  or  local  employment  during  the  first  0>  months  of  1978.)  The 
table  below  indicates  the  benefits  which  would  be  paid  as  a  result  of 
the  State  and  local  coverage  provisions  of  H.R.  10210. 
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ESTIMATED  UNEMPLOYMENT  BENEFIT  PAYMENTS  BASED  ON 
STATE  AND  LOCAL  GOVERNMENT  EMPLOYMENT  COVERED 
BY  H.R.  10210 


[In 

millions] 

Fiscal  year 

Total 

unemployment 

benefit 

payments  l 

Amount 

reimbursable 

from  Federal 

general  funds  * 

1978 

1979 

1980 

1981 

$200 
210 
230 
260 

$190 

50 

0 

0 

1  Includes  regular  and  extended  benefits. 

1  Under  special  provision  described  above  where  States  provide  benefits  on  the 
basis  of  employment  prior  to  July  1,  1978. 

C.  Nonprofit  Organizations 

Elementary  and  secondary  schools. — Prior  to  the  1970  amendments, 
nonprofit  organizations,  which  are  exempt  from  taxation  under  the 
Internal  Revenue  Code,  were  covered  as  employers  for  unemployment 
compensation  purposes  only  at  the  option  of  the  States.  The  1970 
amendments  required  States  to  provide  coverage  for  nonprofit  em- 
ployers who  have  at  least  four  employees  in  at  least  20  weeks  of  the 
year.  However,  an  exception  in  the  law  allows  States  to  exclude  from 
coverage  nonprofit  elementary  and  secondary  schools.  H.R.  10210 
would  repeal  this  exclusion,  thus  requiring  coverage  for  such  schools 
on  the  same  basis  as  it  is  required  for  other  nonprofit  entities. 

The  Department  of  Labor  estimates  that  $10  million  in  additional 
benefits  would  be  payable  as  a  result  of  this  provision  in  each  of  the 
fiscal  years  1978-81.  In  fiscal  year  1978,  $8  million  of  this  total  would 
be  paid  for  from  Federal  general  revenues  under  the  bill's  special 
start-up  provisions. 

Special  pravision  for  certain  nonprofit  employers. — When  the  1970 
amendments  required  the  extension  of  coverage  to  nonprofit  employ- 
ers, a  provision  was  also  added  allowing  such  organizations  to  pay 
for  their  coverage  by  reimbursing  the  State  unemployment  fund  for 
any  benefits  paid  to  their  former  employees  (on  the  basis  of  such  em- 
ployment). If  they  chose  this  option,  they  would  not  bo  required  to 
pay  the  State  unemployment  taxes  otherwise  applicable.  The  1970 
amendments  also  permitted  any  nonprofit  entity  which  had  been  cov- 
ered prior  to  those  amendments  to  switch  to  this  reimbursement  meth- 
od of  paying  for  its  coverage  and  to  take  credit  for  any  past  State 
unemployment  taxes  it  had  paid  in  excess  of  what  it  would  have  paid 
under  the  reimbursement  method.  This  opportunity  was  available, 
however,  only  if  permitted  by  State  law  and  only  if  the  nonprofit 
employer  made  an  election  to  change  to  the  reimbursement  method 
at  the  first  opportunity. 
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The  Hoag  Memorial  Hospital  in  California  had  elected  and  later 
terminated  unemployment  compensation  coverage  for  its  employees 
prior  to  the  1970  amendments  which  made  such  coverage  mandatory 
as  of  January  1972.  However,  since  the  hospital  did  not  have  unem- 
ployment coverage  in  effect  during  the  period  between  the  enactment 
of  the  1970  amendments  and  January  1972  when  coverage  became 
mandatory,  its  election  of  the  reimbursement  method  did  not  take 
place  at  the  earliest  time  possible  under  State  law,  namely  in  1971.  As 
a  result,  the  hospital  was  barred  from  claiming  the  credit  which 
would  otherwise  have  been  allowed  for  the  excess  of  its  past  contribu- 
tions over  the  benefit  payments  made  to  its  former  employees.  A  provi- 
sion in  H.R.  10210  would  allow  that  institution  (and  any  other  non- 
profit organization  which  may  be  in  similar  circumstances)  to  claim 
the  retroactive  credit  provided  that  it  elected  the  reimbursement 
method  by  April  1, 1972. 

A  provision  similar  to  that  adopted  in  1970  allowing  nonprofit  em- 
ployers to  take  credit  for  past  excess  contributions  is  included  in  H.R. 
10210  for  the  nonprofit  schools  for  which  coverage  is  mandated  by  the 
bill. 

D.  Domestic  Service  Workers 

At  present,  the  coverage  of  domestic  service  in  private  households 
under  the  unemployment  compensation  program  depends  on  the  pro- 
visions of  State  law.  Only  three  States  and  the  District  of  Columbia 
provide  coverage.  In  the  District  and  in  New  York,  domestic  workers 
are  covered  if  the  employer's  quarterly  payroll  is  $500  or  more;  cover- 
age in  Hawaii  comes  when  the  quarterly  payroll  is  at  least  $225 ;  and 
in  Arkansas,  employers  of  three  or  more  or  a  quarterly  payroll  of  $500 
are  covered. 

H.R.  10210  would  require  the  States  to  provide  coverage  when  the 
employer  has  a  payroll  of  $600  or  more  in  a  calendar  quarter.  This 
would  provide  coverage  for  about  one-quarter  (300,000)  of  all  do- 
mestic service  jobs.  The  House  report  indicates  that  the  $600  quarter 
amount  was  arrived  at  as  a  means  of  excluding  from  coverage  the 
householder  who  employed  primarily  one  person  for  1  day  a  week. 

Domestic  workers  have  been  excluded  from  unemployment  coverage 
in  the  past  mainly  because  of  anticipated  administrative  problems. 
Supporters  of  extending  coverage  point  out  that  the  experience  of  the 
States  which  have  covered  domestic  workers,  and  experience  under 
title  II  of  the  Social  Security  Act,  demonstrate  that  the  administra- 
tive problems  are  manageable.  Under  title  II,  domestic  service  for 
any  employer  is  subject  to  coverage  if  the  person  employed  is  paid 
$50  or  more  in  the  calendar  quarter.  Total  domestic  employment  is 
estimated  at  1.2  million  of  which  only  about  20,000  are  now  covered. 
H.E.  10210  would  extend  coverage  to  an  additional  264.000  domestic 
workers  bringing  coverage  to  about  24  percent  of  all  domestic 
employment. 
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ESTIMATED  UNEMPLOYMENT  BENEFIT  PAYMENTS  BASED  ON 
DOMESTIC  EMPLOYMENT  COVERED  BY  H.R.  10210 

[Dollars  in  millions] 


Amount 

reimbursed 

Total  benefit 

from  Federal 

Fiscal  year 

payments 

general  funds  ■ 

1978. 

$180 

$130 

1979. 

180 

20 

1980. 

180 

0 

1981. 

180 

0 

1  Coverage  is  effective  for  employment  after  1977,  but  Federal  fund  reimburse- 
ment is  available  under  the  bill  if  States  elect  to  provide  benefits  starting  January 
1978,  on  the  basis  of  employment  prior  to  1978  (Federal  fund  reimbursement  is 
also  provided  for  benefits  paid  prior  to  July  1,  1978,  on  the  basis  of  employment  in 
the  first  6  months  of  1978). 

E.  Inclusion  of  Virgin  Islands  in  the  Federal-State 
Unemployment  Insurance  System 

Under  existing  Federal  law,  the  Virgin  Islands  is  excluded  from  the 
Federal-State  system  of  unemployment  insurance.  The  Virgin  Islands 
has  for  several  years  had  a  similar  unemployment  insurance  program, 
however,  and  the  territorial  government  has  formally  requested  that 
the  Virgin  Islands  be  included  in  the  Federal-State  system. 

The  inclusion  of  the  Virgin  Islands  in  the  Federal-State  unemploy- 
ment system  as  proposed  in  H.R.  10210  would  extend  to  that  juris- 
diction the  Federal  unemployment  tax  and  thus  increase  slightly  the 
revenues  to  the  Federal  accounts  in  the  unemployment  trust  fund.  At 
the  same  time,  it  would  provide  new  or  modified  funding  for  the 
Virgin  Islands  programs  as  shown  in  the  table  below. 

FUNDING  CHANGES  FOR  VIRGIN  ISLANDS  UNEMPLOYMENT 
PROGRAM  UNDER  H.R.  10210 

Expenditure  type  Current  funding  Funding  under  H.R.  10210 

Regular  benefits Territorial  tax Territorial  tax. 

Administrative  costs: 

Compensation        do Federal  trust  fund 

system.  accounts. 

Employment  Federal  general  Federal  trust  fund 

service.  funds.  accounts  and 

general  funds. 

Extended  benefits Not  in  effect 50  percent 

territorial  tax, 
50  percent 
Federal  trust 
fund  accounts. 

Loans Federal  general  Federal  trust  fund 

funds.  accounts. 
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Loans  to  the  Virgin  Islands. — Under  the  Federal-State  unemploy- 
ment compensation  system,  States  which  exhaust  their  own  benefit 
funds  may  borrow  from  the  Federal  accounts  in  the  trust  fund  to 
meet  their  benefit  obligations.  The  Virgin  Islands  is  unable  to  use 
this  procedure  since  it  is  not  now  a  part  of  the  Federal -State  system. 
In  Public  Law  94—45,  authority  was  provided  for  loans  to  be  made 
to  the  Virgin  Islands  for  this  purpose.  Under  that  legislation  and 
subsequent  amendments,  the  Virgin  Islands  is  authorized  to  borrow 
up  to  $15  million  which  must  be  repaid  by  January  1,  1971).  The  law 
authorizing  these  loans  also  provides  that  the  repayment  requirements 
of  the  Federal-State  unemployment  compensation  program  will  come 
into  operation  if  the  Virgin  Islands  is  incorporated  into  that  system 
as  proposed  in  H.R.  1O210.  As  of  July  1976,  the  Virgin  Islands  system 
has  borrowed  $5.6  million  under  the  authority  of  Public  Law  94-45. 

III.  Financing  Provisions  of  H.R.  10210 

A.  Increases  in  the  Unemployment  Taxes 

Financing  basis. — The  Federal  statute  now  imposes  a  gross  tax  of 
3.2  percent  of  covered  wages.  The  tax  base  or  maximum  amount  of 
annual  wages  per  employee  subject  to  this  tax  is  $4,200.  (In  1974, 
the  average  annual  wage  in  covered  employment  was  about  $9,200.) 
Although  the  gross  Federal  tax  rate  is  3.2  percent,  the  actual  net 
Federal  tax  rate  is  0.5  percent  since  employers  qualify  for  a  2.7-percent 
tax  credit  by  reason  of  their  participation  in  an  approved  State  pro- 
gram. Thus,  the  Federal  tax  in  all  States  amounts  to  0.5  percent  of 
the  first  $4,200  of  wages.  The  proceeds  from  this  Federal  tax  are  used 
to  meet  the  costs  of  administering  the  unemployment  compensation 
program — including  both  Federal  and  State  costs — most  of  the  cost 
of  administering  public  employment  services,  half  of  the  cost  of  bene- 
fit payments  under  the  extended  benefit  program  (for  workers  ex- 
hausting their  regular  benefits),  and  all  of  the  cost  of  the  temporary 
emergency  benefit  program  (for  workers  exhausting  both  regular  and 
extended  benefits). 

The  cost  of  regular  State  benefits  and  half  the  cost  of  extended 
benefits  are  met  from  the  proceeds  of  State  unemployment  taxes.  The 
tax  base  to  which  State  taxes  apply  is  effectively  required  to  be  at 
least  as  high  as  the  Federal  base  of  $4,200,  but  22  States  now  have 
bases  which  exceed  that  level.  The  tax  rate  applied  in  each  State  may 
vary  from  year  to  year  according  to  conditions  and  may  vary  among 
different  employers  according  to  experience  rating  factors  which  are 
designed  to  allow  employers  a  lower  tax  if  their  employees  do  not 
experience  much  unemployment.  Because  of  the  heavy  use  of  unem- 
ployment benefits  during  the  recent  recessionary  period,  the  average 
State  tax  rate  has  increased  from  1.9  percent  in  1974  to  an  estimated 
2.5  percent  in  1976.  Among  the  States,  the  estimated  average  tax  rate 
applied  to  taxable  wages  varies  from  0.6  percent  in  Texas  to  4.1 
percent  in  Massachusetts.  The  tax  base  and  average  tax  rate  applica- 
ble in  each  State  is  shown  in  the  table  which  follows. 
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The  need  for  additional  financing, — If  the  State  tax  revenues  prove 
insufficient  to  moot  benefit  obligations  in  tiinos  of  high  unemployment, 
States  are  permitted  to  borrow  the  necessary  funds  from  the  Federal 
accounts  in  the  trust  fund.  If  the  Federal  accounts  have  insufficient 
funds  to  moot  State  borrowing  requests  and  to  cover  the  Federal 
responsibility  for  paying  half  the  cost  of  extended  benefits  and  all  the 
costs  of  emergency  benefits,  authority  is  available  for  repayable  ad- 
vances from  the  general  funds  of  the  Treasury  into  the  Federal 
accounts  of  the  trust  fund.  Because  of  the  heavy  demands  on  the 
unemployment  compensation  system  made  by  the  high  levels  of  un- 
employment in  the  past  few  years  and  by  the  enactment  of  temporary 
legislation  providing  benefits  for  up  to  65  weeks  duration,  the  unem- 
ployment payroll  taxes — both  Federal  and  State — have  proven  unable 
to  meet  expenses.  As  of  the  beginning  of  fiscal  year  1977,  advances 
from  the  general  fund  will  amount  to  about  $10.1)  billion  which  is 
estimated  to  increase  to  $14.5  billion  by  the  end  of  fiscal  year  1978. 
Advances  have  been  made  to  21  States  and  total  $3.1  billion. 
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Provisions  in  House  bill. — IT.R.  10210  would  increase  the  gross 
Federal  unemployment  t;ix  rate  from  ."..2  percent  to  3.4  percent  while 
leaving  the  tax  credit  at  2.7  percent.  This  raises  the  net  Federal  tax 
by  0.2  percent,  that  is,  from  the  present  level  of  0.5  to  a  new  level  of  0.7 
percent.  This  increased  tax  rate  would  take  effect  in  January  1977 
and  would  continue  in  effect  through  1982  after  which  the  existing 
0.5  percent  net  tax  rate  would  again  become  applicable.  (H.R.  10210 
provides  that  the  tax  rate  will  revert  to  0.5  percent  at  an  earlier  date 
if  the  advances  from  the  general  fund  have  been  repaid  ;  it  is  not  antic- 
ipated that  this  will  be  possible,  however.) 

The  increase  in  the  net  Federal  tax  rate  will  affect  only  the  amounts 
collected  by  the  Federal  trust  fund  accounts.  H.R.  10210  also  increases 
the  amount  of  annual  earnings  subject  to  taxation  from  $4,200  to 
$0,000.  This  increase  is  effective  January  1978  and  would  affect  both 
Federal  and  State  taxes.  Since  States  have  the  ability  to  adjust  their 
tnx  rates  within  the  overall  base,  the  exact  impact  of  the  increase  on 
State  revenues  is  difficult  to  estimate.  The  following  table,  however, 
presents  the  estimated  effect  on  both  State  and  Federal  unemploy- 
ment revenues  under  the  provisions  in  the  House  bill. 

IMPACT  OF  TAX  PROVISIONS  OF  H.R.  10210 

[In  billions  of  dollars] 


Increa 

sed 
H.R 

revenue  i 
. 10210 

mder 

Amount  owed 
fund 

Fed 

eral 

State 

general 

From 

higher 

tax  rate  1 

From 
higher 

wage 
base  1 

Fiscal  year 

Attributable 

to  State 

Total               loans 

1977 

0.3 
.5 
.8 
.8 
.8 

13.6 
13.5 
11.9 
10.0 
8.0 

3.8 

1978 

1979 

1980 

1981 

0.2 
.5 
.5 
.5 

0.6 
2.0 
3.0 
3.2 

3.9 
3.7 
3.4 
2.9 

1  Revenues  shown  as  attributable  to  tax  rate  increase  are  those  which  would 
result  if  there  were  no  increase  in  the  wage  base.  Revenues  attributable  to  the 
wage  base  increase  would  be  somewhat  smaller  if  there  were  no  concurrent  increase 
in  the  tax  rate. 

B.  Timing:  of  Loans  to  States 

When  States  find  it  necessary  to  borrow  from  the  Federal  accounts 
in  the  trust  funds  to  meet  their  unemployment  benefit  obligations, 
present  law  requires  that  the  funds  borrowed  for  any  month  be  ap- 
plied for  in  the  preceding  month.  H.R.  10210  includes  a  provision 
which  would  permit  States  to  apply  for  loans  covering  a  3-month 
period. 

C.  Determining  Responsibility  for  Benefits 
to  Former  Federal  Employ; 

When  unemployment  benefits  are  paid  by  a  State  to  a  former  mem- 
ber of  the  armed  services  or  Federal  employee,  the  costs  of  the  bene- 
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fits  attributable  to  Federal  employment  arc  paid  for  from  Federal 
general  revenues  and  the  costs,  if  any.  resulting  from  non-Federal  em- 
ployment are  paid  from  State  fund.  Under  present  law.  the  amount  of 
Federal  reimbursement  is  determined  by  computing  the  amount  of 
benefits  actually  paid  over  and  above  the  compensation  which  would 
have  been  paid  if  his  Federal  employment  had  not  been  used  in  com- 
puting his  benefits.  II. Iv.  10210  would  provide  instead  that  the  Federal 
and  State  portions  of  the  cost  of  benefits  will  be  based  on  the  relative 
Federal  and  non-Federal  wages  of  the  individual  during  the  base 
period  on  which  his  unemployment  compensation  is  computed.  Thus, 
if  an  individual  had  $4,000  of  wages  in  his  base  period  and  $1,000  of 
these  wages  came  from  a  Federal  agency  employer,  25  percent  of  his 
unemployment  benefits  would  be  paid  for  from  Federal  general 
revenues. 

The  Department  of  Labor  estimates  that  this  change  would  have  no 
significant  effect  on  the  Federal  payments  to  the  States  but  would  be 
a  significant  administrative  improvement. 

D.  Funding  of  Benefits  for  Public  SePv\tce  Employment 
Participants 

Individuals  placed  in  public  service  employment  funded  through 
the  Comprehensive  Employment  and  Training  Act  (CETA)  must  be 
provided  the  same  unemployment  compensation  protection  that  is  pro- 
vided to  regular  employees  of  the  governmental  unit  which  hires 
them.  The  costs  of  providing  such  unemployment  compensation  cover- 
age to  these  individuals  is  now  met  out  of  the  CETA  grant  funds. 
Effective  October  1,  1976,  H.R.  10210  would  provide  for  funding  un- 
employment compensation  for  CETxV  participants  as  though  they 
were  Federal  emplo}rees  under  the  procedures  described  in  section  C 
above.  In  effect,  this  provision  indirectly  increases  the  CETA  authori- 
zation by  transferring  some  of  the  costs  of  public  service  employment 
under  that  program  to  the  Federal  unemployment  benefits  account. 

Estimated  Federal  Payments  for  Benefits  to  CETA  Participants 
[In  millions] 

__,  Federal 

Fiscal  year :  payment* 

1977  $11 

1978 1 

1979  1 

1980  1 

1981  1 

IV.  Extended  Benefit  Triggers 

The  Federal-State  Extended  Unemployment  Compensation  Act  of 
1070  provides  for  the  payment  of  additional  weeks  of  benefits  to  in- 
dividuals who  exhaust  their  benefit  entitlement  under  the  regular 
State  programs.  The  additional  entitlement  is  in  the  same  weekly 
amount  as  the  regular  entitlement  and  continues  for  half  as  long  aa 
the  regular  entitlement.  Thus,  an  individual  entitled  to  the  maximum 
duration  of  26  weeks  of  regular  benefits  could  receive  up  to  13  addi- 
tional weeks  of  extended  benefits.  Half  the  funding  of  the  extended 
benefits  comes  from  State  unemployment  taxes  and  half  comes  from 
the  Federal  tax. 
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Change  in  national  trigger. — Benefits  under  the  extended  benefit 
program  are  payable  only  in  periods  of  high  unemployment.  Perma- 
nent law  makes  the  program  effective  in  all  Stales  when  the  national 
insured  unemployment  rate  on  a  seasonally  adjusted  basis  reaches  4.5 
percent  for  3  consecutive  months,  and  the  program  continues  in  effect 
iint  il  that  rate  declines  below  4.5  percent  for  3  consecutive  months.  (A 
temporary  provision  which  expires  December  31,  107G  permits  States 
to  participate  in  the  extended  benefit  program  as  though  the  national 
t  rigger  rate  were  4  percent  rather  than  4.5  percent.)  H.R.  10210  would 
modify  the  permanent  law  by  providing  that  the  program  will  be  in 
effect  in  all  States  when  the  seasonally  adjusted  4.5  percent  national 
insured  unemployment  rate  for  a  given  week  and  the  12  previous  weeks 
averages  4.5  percent  or  more  and  will  cease  to  be  in  oi^ect  when  that 
rate  for  a  given  week  and  the  12  prior  weeks  averages  less  than  4.5 
percent. 

The  Department  of  Labor  believes  that  this  change  from  3  con- 
secutive months  to  a  moving  13  week  average  would  tend  to  make 
the  program  somewhat  more  responsive  to  changes  in  the  national 
economy  in  that  it  would  trigger  on  or  off  more  quickly  in  response 
to  very  sharp  changes  in  national  insured  unemployment  rates.  It  is 
expected,  however,  that  under  either  present  law  or  the  revised  pro- 
vision in  H.R.  10210  the  program  would  remain  in  effect  through  at 
least  the  end  of  the  1977  calendar  j^ear. 

NATIONAL  INSURED  UNEMPLOYMENT  RATE 

[In  percent] 
Month  1971         1972         1973         1974         1975  1976 


January 4.09 

February 4.25 

March 4.32 

April 3.98 

May 4.00 

June 3.92 

July 3.91 

August 3.52 

September 4.85  3.54 

October 4.85  3.37 

November 4.64  3.34 

December 4.30  3.23 


Change  in  the  State  trigger. — From  December  1071  to  November 
1074,  the  national  insured  unemployment  rate  was  below  the  perma- 
nent law  4.5  percent  rate  which  triggers  the  extended  benefit  program 
into  operation  in  all  States.  When  the  national  trigger  is  "off."  States 
participate  in  the  program  only  if  the  State  trigger  requirements  are 
met.  Under  permanent  law.  the  extended  unemployment  compensation 
program  becomes  effective  in  a  State  when  two  requirements  are  met. 
T1k>  rate  of  insured  unemployment  in  the  State  (not  seasonally  ad- 
justed)   must  reach   a  level  of  4  percent  or  more  averaged  over  a 


2.87 

3.18 

5.96 

5.70 

2.91 

3.38 

6.68 

5.47 

2.94 

3.59 

7.30 

5.26 

2.79 

3.69 

7.83 

5.19 

2.81 

3.69 

8.07 

5.32 

2.81 

3.65 

7.93 

5.47 

2.72 

3.58 

7.57 

5.49 

2.75 

3.51 

7.28  . 

2.78 

3.72 

7.28  . 

2.74 

4.00 

6.99  . 

2.83 

4.52 

6.46  . 

2.95 

5.26 

6.04  . 
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13-week  period  and  the  rate  for  that  13- week  period  must  be  at  least 
20  percent  higher  than  the  average  of  the  State  insured  unemployment 
rate  in  the  same  13-week  period  of  the  preceding  2  years. 

When  a  State  experiences  a  prolonged  period  of  high  unemploy- 
ment, the  "20  percent  higher"  requirement  becomes  very  difficult  to 
meet  even  if  there  is  a  very  high  level  of  unemployment  in  the  State. 
Thus,  for  much  of  the  period  since  the  extended  unemployment  com- 
pensation program  was  enacted  in  1970,  the  second  part  of  the  trigger 
requirement  (an  insured  unemployment  rate  20  percent  above  the  rate 
prevailing  in  the  2  prior  years)  has  been  suspended.  The  table  which 
follows  shows  the  various  temporary  provisions  of  law  which  have 
been  enacted  to  suspend  this  requirement. 

TEMPORARY  LEGISLATION  SUSPENDING  120-PERCENT 
REQUIREMENT  IN  STATE  EXTENDED  TRIGGERS 

Date  Law  Action 

Oct.  27, 1972 Public  Law  92-599.  Suspended    120-percent 

"off"  indicator  through 
June30, 1973. 

July  1,1973 Public  Law 93-53. .  Suspended   120  percent 

for  both  "on"  and  "off" 
indicators  through  Dec. 
31,  1973,  with  "tail- 
off"  through  Mar.  31, 
1974. 

Dec.  31, 1973 Public  Law  93-233.  Suspended   120  percent 

for  both  "on"  and  "off" 
indicators  through  Mar. 
31,1974. 

Mar.  28, 1974 Public  Law  93-256.  Extended  suspension  of 

120-percent  indicators 
until  July  1, 1974. 

June  30, 1974 Public  Law  93-329.  Extended  suspension  of 

120-percent  indicators 
until  Aug.  31, 1974. 

Aug.  7, 1974 Public  Law  93-368.  Extended  suspension  of 

120-percent  indicators 
until  Apr.  30,  1975. 

Dec.31,1974 Public  Law  93-572.  The  Emergency  Unem- 
ployment Compensa- 
tion Act  of  1974  in- 
cluded a  provision  per- 
mitting States  to  waive 
120-percent  indicators 
until  Dec.  31,  1976. 

June 30, 1975 Public  Law 94-45. .  Extended  waiver  provi- 
sion of  the  Emergency 
Unemployment  Com- 
pensation Act  until 
Mar.  31,  1977. 
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H.R.  10-210  would  modify  the  State  trigger  requirements  for  ex- 
tended unemployment  benefits  by  substituting  a  seasonally  adjusted 
Stale  insured  unemployment  rate  of  4  percent  as  the  trigger  factor  in- 
stead of  the  unadjusted  factor  now  used.  The  "20  percent  higher' 
requirement  would  be  eliminated  permanently  under  the  House  bill. 
The  change  would  become  effective  as  of  January  1977;  however,  it 
would  not  have  any  impact  until  much  later  since  the  national  trigger 
is  expected  to  be  "on"  at  least  through  the  end  of  1977. 

STATE  EXTENDED  BENEFIT  INDICATORS  1  (AS  OF  JULY  31, 

1976) 

13-week  Percent  of 

insured  unem-  comparable 

ployment  rate  period  in  prior 

State                                                                       (unadjusted)  2  years 

Alabama 

Alaska 

Arizona 

Arkansas 

California  2 

Colorado3 

Connecticut 

Delaware2 

District  of  Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan  4 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 

See  footnotes  at  end  of  table. 


5.25 

105 

7.30 

105 

5.24 

95 

5.20 

91 

6.48 

102 

3.34 

124 

7.09 

115 

4.73 

105 

3.47 

99 

4.61 

108 

4.22 

95 

6.04 

124 

4.44 

107 

6.07 

130 

2.67 

62 

3.31 

130 

3.02 

105 

4.34 

93 

3.59 

91 

6.65 

98 

4.01 

93 

6.51 

84 

6.63 

75 

3.59 

93 

3.92 

91 

4.33 

92 

5.01 

108 

2.55 

90 

6.12 

101 

3.32 

72 
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STATE   EXTENDED   BENEFIT   INDICATORS  1    (AS  OF 
JULY  31,    1976)— Continued 


13-week 

Percent  of 

insured  unem- 

comparable 

ployment  rate 

period  in  prior 

State 

(unadjusted) 

2  years 

New  Jersey... . 
New  Mexico. . . 

New  York 

North  Carolina 
North  Dakota.. 

Ohio 

Oklahoma 

Oregon 

Pennsylvania.. 
Puerto  Rico. . . 

Rhode  Island.. 
South  Carolina 
South  Dakota.. 
Tennessee. . 
Texas 

Utah 

Vermont 

Virginia 

Washington 

West  Virginia.. 

Wisconsin 

Wyoming 


7.68 

94 

4.65 

96 

6.66 

103 

3.90 

89 

2.33 

103 

3.19 

81 

4.12 

112 

5.78 

95 

6.38 

105 

17.07 

115 

7.51 

85 

4.50 

85 

2.04 

101 

4.67 

93 

1.87 

95 

3.63 

95 

6.44 

90 

2.18 

84 

8.05 

96 

4.23 

96 

3.88 

96 

1.69 

112 

1  Extended  benefits  are  now  payable  in  all  States  on  the  basis  of  national  insured 
unemployment  rates  (seasonally  adjusted)  which  are:  May,  5.32  percent;  June, 
5.47  percent;  July,  5.49  percent. 

2  As  of  July  24,  1976. 

3  As  of  June  26,  1976. 

4  As  of  July  17,  1976. 

Impact  of  State  trigger  change  in  II. R.  10210. — A  simulation  study 
conducted  by  the  Department  of  Labor  compared  the  impact  of  the 
current  law  State  trigger  mechanism  (4  percent  unadjusted  insured 
unemployment  and  120  percent  of  the  rate  prevailing  in  the  com- 
parable weeks  of  the  2  prior  years)  and  the  H.R.  10210  mechanism 
(4-percent  seasonally  adjusted  insured  unemployment).  These  factors 
were  applied  to  the  years  1957-73.  The  table  which  follows  show.-  the 
average  number  of  weeks  during  which  each  State  would  have  been 
triggered  "on"  under  the  two  alternative  criteria  in  each  of  those  years. 
The  table  also  shows  the  impact  of  simply  eliminating  the  "20  percent 
higher''  requirement  while  continuing  to  use  an  unadjusted  4  percent 
trigger.  The  results  shown  in  the  table  do  not  take  into  account  the 
impact  of  the  national  trigger. 
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NUMBER  OF  WEEKS  OF  EXTENDED  BENEFITS  EACH  YEAR  UNDER 
ALTERNATIVE   STATE  TRIGGERS  ■ 


State 


Current  law: 

.R.  10210: 

4.0%  not 

4.0% 

adjusted  and 

seasonally 

4.0%  not 

120%  of 

adjusted 

adjusted 

prior  2  years 

19.8 

21.5 

7.1 

48.6 

43.3 

8.1 

13.5 

12.7 

5.9 

27.9 

26.8 

8.9 

37.4 

38.6 

12.5 

0 

3.5 

1.8 

18.0 

20.1 

10.5 

4.6 

8.4 

3.9 

0 

0 

0 

6.9 

6.0 

4.6 

9.8 

10.5 

4.9 

8.4 

10.2 

6.9 

32.1 

23.9 

8.2 

6.2 

8.2 

5.9 

7.0 

9.9 

6.6 

.8 

4.8 

3.2 

5.4 

9.3 

4.5 

24.4 

25,4 

6.7 

19.5 

19.2 

8.9 

36.2 

31.5 

11.9 

17.5 

16.3 

7.8 

33.4 

33.3 

12.2 

25.5 

26.8 

11.4 

15.8 

17.1 

6.5 

22.9 

20.6 

5.5 

11.4 

14.2 

5.5 

34.1 

26.4 

8.5 

0 

6.5 

2.3 

40.3 

30.8 

11.5 

15.5 

15.7 

5.6 

36.8 

37.1 

10.4 

12.8 

16.6 

7.1 

29.7 

27.7 

8.6 

14.9 

14.6 

4.7 

27.1 

24.1 

5.9 

Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

District  of  Columbia 
Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina 

North  Dakota 


See  footnotes  at  end  of  table. 
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NUMBER  OF  WEEKS  OF  EXTENDED  BENEFITS  EACH  YEAR  UNDER 
ALTERNATIVE  STATE  TRIGGERS  1— Continued 


State 


Current  law: 

.R.  10210: 

4.0%  not 

4.0% 

adjusted  and 

seasonally 

4.0%  not 

120%  of 

adjusted 

adjusted 

prior  2  years 

10.7 

12.7 

7.1 

18.9 

18.8 

8.0 

34.9 

29.7 

10.9 

28.8 

30.0 

11.0 

39.1 

42.6 

9.7 

35.9 

35.8 

11.4 

6.6 

7.3 

4.1 

0 

11.2 

3.1 

23.1 

23.6 

6.1 

1.1 

1.7 

1.7 

7.9 

17.4 

3.5 

31.4 

27.0 

11.5 

.8 

2.2 

2.2 

41.5 

40.6 

11.9 

25.4 

29.2 

7.8 

6.9 

10.4 

6.9 

11.2 

13.0 

4.5 

19.0 

19.5 

7.0 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Puerto  Rico 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoming 

Average  of  all  States 


1  As  determined  by  Labor  Department  simulation  study  based  on  data  from  1957-1973. 

COST  OF  CHANGE   IN   STATE  TRIGGERS   UNDER   H.R.   10210 

Additional  benefits 
Fiscal  year  (millions) 

1977 $0 

1978 0 

1979 300 

1980 300 

1981 300 

V.  Provisions  Related  to  Benefit  Eligibility 

A.  Disqualification  for  Pregnancy 

In  order  to  qualify  for  unemployment  compensation  benefits,  a 
worker  must  be  able  to  work,  be  seeking  employment,  and  l>e  available 
for  employment.  In  a  number  of  States,  an  individual  whose  unem- 
ployment is  related  to  pregnancy  is  barred  from  receiving  any  unem- 
ployment benefits.  In  1975  the  Supreme  Court  found  a  provision 
of  this  type  in  the  Utah  unemployment  compensation  statute  to  he 
unconstitutional.  The  Utah  requirement  had  disqualified  workers  for 
a  period  of  18  weeks  (12  weeks  before  birth  through  6  weeks  after 
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birth).  The  Court  stated  that  "a  conclusive  presumption  of  incapa 
during  so  long  a  period  before  and  after  childbirth  is  constitutionally 
invalid."  A  number  of  other  States  have  similar  provisions  although 
most  appear  to  involve  somewhat  shorter  periods  of  disqualification. 

The  House  bill  includes  a  provision  which  would  prohibit  States 
from  continuing  to  enforce  any  provision  which  denies  unemploy- 
ment compensation  benefits  solely  on  the  basis  of  pregnancy  (or 
recency  of  pregnancy).  Pregnant  individuals  would,  however,  con- 
tinue to  be  required  to  meet  generally  applicable  criteria  of  avail- 
ability for  work  and  ability  to  work.  The  text  of  the  1975  Supreme 
Court  decision  is  printed  as  appendix  C.  The  following  table  presents 
the  most  recent  available  information  concerning  State  unemploy- 
ment compensation  provisions  disqualifying  individuals  on  the  basis 
of  pregnancy. 

STATE  PROVISIONS  LIMITING  UNEMPLOYMENT  BENEFITS 
ON  THE  BASIS  OF  PREGNANCY 

Benefits  generally  unavailable 
State  Before  birth  After  birth 

Alabama Duration     of    unem-    Until    application    for 

ployment.  reinstatement  to 

job. 

Arkansas do Until  individual  has 

worked  30  days. 

Delaware If  unable  to  work Until  doctor  certifies 

ability  to  work. 
Indiana Duration     of    unem-    Duration     of     unem- 
ployment. 1  ployment.1 

Maryland While  physically  While  physically 

unable  to  work.  unable  to  work- 
Minnesota Duration     of    unem-    Until  individual  has 

ployment.1  worked  6  weeks.1 

Montana 2  months  unless  2  months  unless 

individual  can  individual  can 

prove  ability  to  prove  ability  to 

work.  work. 

Nevada Duration    of    unem-    Until  proof  of  ability 

ployment.  to  work. 

New  Jersey 4  weeks 4  weeks. 

Ohio Duration     of    unem-    Until  medical 

ployment.  evidence  of  ability 

to  work. 

Oregon do Until  administrator 

finds  able  to  work. 

Tennessee do 21  days  after  able  to 

work. 

West  Virginia do.2 Until  individual  has 

worked  30  days.2 

1  Applies  only  if  individual  voluntarily  quit  employment. 

2  If  laid  off  and  medical  evidence  of  ability  to  work  is  presented,  disqualification 
limited  to  6  weeks  before  and  after  birth. 
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B.  Finalitv  of  Federal  Agency  Fixdi.\ 

State  unemployment  compensation  agencies  are  required  to  grant 
an  impartial  hearing  to  persons  whose  claims  for  unemployment 
benefits  are  denied.  In  any  case  where  all  or  part  of  the  employment 
on  which  benefits  are  to  be  based  was  with  a  Federal  agency,  however, 

the  findings  of  that  agency  are  not  subject  to  review  by  a  Slate  agency 
hearing  officer  insofar  as  they  concern:  the  fact  of  Federal  employ- 
ment, the  period  of  Federal  service  and  amount  of  Federal  wages,  or 
the  reasons  for  terminating  Federal  employment.  While  a  hearing  is 
not  permitted  on  these  issues  at  the  State  agency  level,  individuals 
disputing  these  issues  are  entitled  to  a  comparable  hearing  within  the 
Federal  agency  involved. 

The  House  bill  would  allow  these  issues  to  be  decided  by  the  State 
agency  hearing  officer. 

C.  Denial  of  Unemployment  Compensation  to  Athletes  and 

Illegal  Aliens 

A  floor  amendment  to  H.R.  10210  in  the  House  of  Representatives 
added  a  provision  which  would  require  that  all  State  unemployment 
compensation  programs  include  prohibitions  against  the  payment  of 
benefits  to  athletes  during  the  off  season  and  to  illegal  aliens. 

Professional  athletes. — The  bill  would  prohibit  the  payment  of 
benefits  to  a  professional  athlete  during  periods  between  two  succes- 
sive sports  seasons  if  the  athlete  had  been  professionally  participating 
in  such  sports  during  the  previous  season  and  there  is  reasonable 
assurance  that  he  will  participate  in  such  sports  during  the  following 
season.  The  provision  is  intended  to  deny  benefits  to  professional 
athletes  in  the  off  season. 

Illegal  aliens. — The  billalso  prohibits  payment  of  benefits  to  an 
alien  not  lawfully  admitted  into  the  United  States.  The  provision  is 
intended  to  deny  benefits  to  these  individuals  because  they  cannot  be 
legally  available  for  work. 

VI.  National  Commission  on  Unemployment  Compensation 

Description  and  purpose  of  the  Commission. — The  House  bill  estab- 
lishes a  National  Commission  on  Unemployment  Compensation  for 
the  purpose  of  undertaking  a  comprehensive  examination  of  the  pres- 
ent unemployment  compensation  system  and  developing  appropriate 
recommendations  for  further  changes.  The  Commission  would  be  com- 
prised of  three  members  appointed  by  the  President  Pro  Tempore  of 
the  Senate,  three  members  by  the  Speaker  of  the  House  of  Representa- 
tives, and  seven  by  the  President.  Selection  of  members  of  the  Com- 
mission would  be  aimed  at  assuring  balanced  representation  of  in- 
terested groups. 

The  Commission  would  be  authorized  to  appoint  such  staff  as  it  re- 
quires and  to  contract  for  necessary  consultant  services.  The  final  re- 
port of  the  Commission  would  have  to  be  sent  to  the  President  and  to 
Congress  by  January  1,  1979,  and  the  Commission  would  terminate 
90  days  after  the  report  is  submitted. 

Agenda  items  for  the  Commission.- — H.R.  10210  specifies  a  number 
of  matters  which  the  Commission  would  be  charged  with  studying. 
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The  bill  states  thai  its  study  shall  include,  without  being  limited  to, 
i  he  following  ii'.': 

(1)  Examination  of  the  adequacy,  and  economic  and  administrative 
impacts,  of  the  changes  made  by  U.K.  10210  in  coverage,  benefit  provi- 
sions, and  financing; 

(2)  Identification  of  appropriate  purposes,  objectives,  and  future 
directions  for  unemployment  compensation  programs,  including  rail- 
road unemployment  insurance : 

(3)  Examination  of  issues  and  alternatives  concerning  the  relation- 
ship of  unemployment  compensation  to  the  economy,  with  special  at- 
tention to  long-range  funding  requirements  and  desirable  methods  of 
program  financing; 

(4)  Examination  of  eligibility  requirements,  disqualification  provi- 
sions, and  factors  to  consider  in  determining  appropriate  benefit 
amounts  and  duration ; 

(5)  Examination  of  (A)  the  problems  of  claimant  fraud  and  abuse 
in  the  unemployment  compensation  programs;  and  (B)  the  adequacy 
of  present  statutory  requirements  and  administrative  procedures  de- 
signed to  protect  the  programs  against  such  fraud  and  abuse ; 

(6)  Examination  of  the  relationship  between  unemployment  com- 
pensation programs  and  manpower  training  and  employment  pro- 
grams ; 

(7)  Examination  of  the  appropriate  role  of  unemployment  compen- 
sation in  income  maintenance  and  its  relationship  to  other  social  in- 
surance and  income  maintenance  programs; 

(8)  Conduct  of  such  surveys,  hearings,  research,  and  other  activities 
as  it  deems  necessary  to  enable  it  to  formulate  appropriate  recommen- 
dations, and  to  obtain  relevant  information,  attitudes,  opinions,  and 
recommendations  from  individuals  and  organizations  representing  em- 
ployers, employees,  and  the  general  public ; 

(9)  Review  of  the  present  method  of  collecting  and  analyzing  pres- 
ent and  prospective  national  and  local  employment  and  unemploy- 
ment and  statistics ; 

(10)  Identification  of  any  weaknesses  in  such  method  and  any  prob- 
lem which  results  from  the  operation  of  such  method ;  and 

(11)  Formulation  of  any  necessary  or  appropriate  new  techniques 
for  the  collection  and  analysis  of  such  information  and  statistics. 

VII.  Overall  Impact  of  H.R.  10210  on  Costs,  Revenues,  and  Coverage 

In  the  past  few  years,  high  levels  of  unemployment  have  placed 
heavy  demands  on  the  Federal-State  Unemployment  Compensation 
system.  In  addition  to  the  substantially  increased  payments  under  the 
permanent  programs  of  regular  and  extended  unemployment  compen- 
sation, the  temporary  emergency  benefits  program  enacted  in  1974  has 
also  required  substantial  funding.  As  a  result,  some  20  States  have 
exhausted  their  reserves  and  the  Federal  accounts  in  the  trust  fund 
which  are  required  to  provide  loans  to  the  States  and  to  pay  part  of 
the  cost  of  extended  benefits  and  all  of  the  costs  of  emergency  benefits 
have  also  been  exhausted.  Thus,  the  provisions  for  borrowing  from 
the  general  revenues  of  the  Treasury  have  come  into  play  so  that  by 
the  end  of  fiscal  year  1977,  the  Unemployment  Trust  Fund  will  owe 
the  Treasury  an  estimated  $13.9  billion  (including  $3.8  billion  owed 
by  the  States  and  $10.1  billion  related  to  the  Federal  share  of  extended 
and  emergency  benefits) . 


H.R.  10210,  by  raising  the  net  Federal  tax  rate  and  the  Federal- 
State  tax  base,  will  increase  the  revenues  of  the  system.  At  the  same 
time,  however,  the  additional  coverage  provided  under  U.K.  L0210 
would  increase  benefit  payments  under  the  system.  The  net  result 
under  Labor  Department  estimates  would  be  a  reduction  in  the  total 
deficit  of  the  system  by  1981  from  the  $13.1  billion  projected  under 
current  law  to  $8  billion  under  H.R.  10210.  Of  this  total  $5.1  billion 
reduction  in  the  projected  deficit  of  the  system,  $4.9  billion  is  related 
to  an  improvement  in  the  status  of  the  Federal  trust  fund  accounts. 

The  following  charts  and  tables  present  additional  detail  concern- 
ing the  overall  impact  of  H.R.  10210  on  the  coverage  and  financing 
of  the  Unemployment  Compensation  programs.  The  estimates  in  these 
materials  were  prepared  by  the  Department  of  Labor  using  the  as- 
sumptions which  are  described  below. 

Assumptions  for  cost  and  revenue  projections. 

(1)  Increase  in  average  weekly  benefit  amount  is  5  percent  per  year. 

(2)  Increase  in  total  wages  is  based  on  covered  employment  in- 
creasing at  2  percent  per  year  and  the  Consumer  Price  Index  increas- 
ing as  follows : 


Fiscal  year— 

1977         1978         1979 

1980 

1981 

CPI  increase  (percent)....       5.6        5.6        5.1 

4.1 

2.9 

(3)  The  national  unemployment  rate 1  is  as  follows : 

Fiscal  year— 

1977         1978        1979 

1980 

1981 

Unemployment  (percent).       7.0        6.4        5.6 

5.0 

4.9 

Assumptions  for  estimated  repayment  of  State  loans. 

(1)  Repayments  by  the  States  do  not  begin  until  1979. 

(2 )  The  average  tax  rate  for  all  States  is  2.7  percent. 

(3)  The  additional  Federal  rates  under  the  loan  repayment  pro- 
visions are  0.3  percent  in  1979,  0.6  percent  in  1980,  and  0.9  percent  in 
1981. 

(4)  Consumer  Price  Index  estimates  used  for  projection  of  total 
wages  in  "key"  loan  States  come  from  OMB  Mid-Session  Review  of 
the  1977  Budget. 

(5)  The  building  of  trust  fund  levels  is  based  on  the  annual  com- 
putation of  revenue  less  both  cost  and  loan  repayments  for  the  fiscal 
years  1979-81. 

(6)  For  the  fiscal  years  1977  and  1978,  the  addition  to  the  cumula- 
tive balance  is  30  percent  of  the  difference  between  revenue  and  cost. 

(7)  Of  the  eight  States  which  account  for  89  percent  of  current 
loans  outstanding,  two  will  be  at  a  taxable  wage  base  of  $6,000  or 
above  in  1979  and  two  will  be  above  $4,200  without  Il.R.  10210. 


1  Total  unemployment  rather  than  Insured  unemployment. 
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ADDITIONAL  COVERAGE  AND  BENEFITS  UNDER  H.R.  10210 

[Dollar  amounts  in  millions] 


Category  of  employment 


Costs  of  additional  benefit  payments 

Employment  Fiscal  year  1978      Fiscal  year  1979 

first  covered 

by  H.R.  Federal                        Federal 

10210  Total           sub-         Total            sub- 


(thousands)1    benefits         sidy  2    benefits 


sidy 


Agricultural 

Domestic 

Nonprofit  schools. . 
State  and  local  gov- 
ernment  

Total 


327 
264 
300 


$220 

180 

10 


$160 

130 

8 


$220         $30 

180  20 

10  


8,250       200       190       210 


9,141       610       488       620 


50 


100 


1  Based  on  projected  1977  employment  levels. 

2  The  Federal  subsidy  arises  from  a  provision  authorizing  general  revenues 
reimbursement  to  the  States  for  benefits  paid  in  fiscal  years  1978  and  1979  to 
the  extent  such  benefits  are  based  on  wages  prior  to  Jan.  1,  1978  (and  for  some 
benefits  based  on  wages  during  January-June  1978). 


Additional  Materials  Related  to  Unemployment 
Compensation  Program 
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Klo»  of  Kl'TA  r  und*  I  nd«-r  KxiKtinK  Federal  Stmtutes 
0.5%  Employer  Tax  * 

I 

Monthly  transfers  of  all  net  collections 

! 


1  EMPLOYMENT  SECURITY  ADMINISTRATION  ACCOUNT  (ESAA) 
for  financing  administrative  costs  of  the  employment  security  program  (of 
the  90%  of  estimated  FUTA  collections  in  a  year  remaining  (after  trans 
fer  of  10%  to  2  ),  up  to  95%  may  be  appropriated  to  finance  State  admin 
rstratiwe  costs,  balance  available  to  meet  Federal  administrative  costs) 


Statutory  limit  retained  in  this  account  at  the  beginning  of  a  fiscal  year  is 
40%  of  appropriation  for  the  prior  fiscal  year 


Since  April.  1972. 
monthly  transfers  • 
1   10  of  net  coliec 


Excess  if    2 
is  over  statutory 
limit  on  June  30 
of  any  year 


Excess  if     1 
is  over  statutory 
limit  on  July  1 
of  any  year  and 
2   is  not  over  its 
statutory  limit 


2    EXTENDED   UNEMPLOYMENT   COMPENSATION  AC- 
COUNT (EUCA)  for  financing  (triggered)  extended  UC  and  FSB 
programs 


Statutory  limit    S750  million,  or  0.125%  of  total  wages  in  cov- 
ered employment  in  preceding  calendar  year,  whichever  is  greater 


Excess  if   3 
is  over  statutory 
limit  on  June  30 
of  any  year 


Excess  if  1  and  2 
are  over  statutory 
limit  and  3  is  not. 
on  July  1  of  any 


3  FEDERAL  UNEMPLOYMENT  ACCOUNT  (FUA) 
for  repayable  advances  to  States  with  depleted  reserves 


Statutory  limit    S550  million,  or  0.125%  of  total  wages  in  cov- 
ered employment  in  preceding  calendar  year,  whichever  is  greater 


Excess  if    1     2    and    3    are  over  statutory  limit  on  July  1  of  any  year 

Distribution  to  State  trust  fund  accounts  when  all  3  accounts  are  fully 
funded  and  no  outstanding  advances  from  General  Revenue  to 
either  FUA  or  EUCA 

'  Effective  tax.  after  2.7  percent  is  offset  against  3.2  percent  Federal  unemployment  tax 


U.S.  Department  of  Labor 
Manpower  Administration 
April  8.  1975 
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STATE  UNEMPLOYMENT:  CLAIMS  DATA  FOR  REGULAR  PROGRAM: 
CALENDAR  YEAR    1975 


Number  of  be 

neficiaries 

Average 

duration 

of  regular 

benefits 

(weeks) 

Percent  of 
benefici- 

State 

Total  during 
year  i 

Average 

number 

per  week 

exhausting 

regular 

benefits 

Total.  ... 

....   11,160,042 

3,991,518 

15.7 

37.8 

Alabama 193,230  58,252  12.9  32.3 

Alaska 26,622  7,035  14.6  22.2 

Arizona 95,477  38,644  16.8  50.4 

Arkansas 112,841  41,204  14.3  34.8 

California 1,267,665  421,433  15.6  37.5 

Colorado 53,857  25,132  16.1  59.2 

Connecticut 253,264  83,971  16.6  33.8 

Delaware 34,349  11,366  18.9  38.1 

District  of  Colum- 
bia   35,949  13,539  19.4  45.8 

Florida 324,456  129,553  15.5  59.1 

Georgia 317,707  84,198  12.3  41.8 

Hawaii 41,920  14,460  16.2  37.9 

Idaho 36,805  11,591  11.5  31.9 

Illinois 574,829  216,752  15.4  39.9 

Indiana 282,699  86,487  13.9  40.1 

Iowa 94,589  29,191  13.7  44.7 

Kansas 70,840  20,711  13.3  36.4 

Kentucky 160,856  49,866  14.0  31.6 

Louisiana 120,044  43,493  15.0  36.9 

Maine 86,178  23,223  11.9  37.9 

Maryland 168,303  61,484  15.2  35.9 

Massachusetts...  360,395  155,694  18.5  41.0 

Michigan 681,730  255,339  16.2  39.4 

Minnesota 175,936  60,117  15.0  50.9 

Mississippi 90,482  29,876  13.4  30.1 

Missouri 238,288  84,527  15.2  38.3 

Montana 29,540  10,245  14.5  38.6 

Nebraska 53,958  16,402  14.0  44.7 

Nevada 43,963  14,002  15.6  43.5 

New  Hampshire...  67,269  16,762  11.1  10.7 

New  Jersey 475,986  178,813  18.6  43.4 

New  Mexico 31,890  14,734  17.8  36.6 

New  York 883,251  394,117  20.7  42.4 

North  Carolina...  450,229  114,777  12.0  24.4 

North  Dakota 14,041  4,879  13.9  26.7 

See  footnote  at  end  of  table. 
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STATE  UNEMPLOYMENT:  CLAIMS  DATA  FOR  REGULAR  PROGRAM: 
CALENDAR  YEAR   1975— Continued 


State 


Number  of  beneficiaries 

Average 

duration 

of  regular 

benefits 

(weeks) 

Percent  of 
benefici- 

Total during 
year J 

Average 

number 

per  week 

aries 

exhausting 

regular 

benefits 

542,357 
81,229 
149,212 
721,903 
138,817 

189,250 
29,134 
54,704 

285,216 
73,661 

15.2 
14.8 
14.8 
18.2 
17.7 

32.3 
47.4 
28.9 
29.0 
67.0 

78,432 
228,049 

14,023 
237,783 
254,475 

29,954 
60,556 
4,573 
85,665 
81,433 

17.6 

11.5 
12.5 
14.5 
13.3 

44.7 

25.9 
30.2 
34.1 
47.3 

47,231 

24,949 

180,987 

197,433 

82,864 

16,069 
10,750 
47,801 
83,768 
25,813 

14.0 
18.1 
11.9 
15.9 
12.7 

36.6 
36.8 
27.7 
41.3 
22.5 

221,436 
9,424 

89,020 
2,278 

15.7 
10.6 

29.2 
31.3 

Ohio 

Oklahoma 

Oregon 

Pennsylvania.. 
Puerto  Rico. . . 

Rhode  Island.. 
South  Carolina 
South  Dakota.. 
Tennessee. . . . 
Texas 

Utah 

Vermont 

Virginia 

Washington. . . 
West  Virginia.. 

Wisconsin 

Wyoming 


1  Based  on  number  of  "first  weeks"  claimed  during  year.  This  tends  to  understate 
the  number  of  beneficiaries  since  it  does  not  include  those  who  came  on  the  bene- 
fit rolls  in  the  preceding  year. 
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FEDERAL-STATE  EXTENDED  BENEFIT  PROGRAM  DATA: 
CALENDAR  YEAR  1975 

Total  number  Total  benefit 

of  beneficiaires  payments 

State  during  year1  (thousands) 

Total 

Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

District  of  Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina 

North  Dakota 

See  footnote  at  end  of  table. 


3,891,374 

$2,558,724 

50,673 

3,781 

40,030 

30,829 

458,474 

26,760 

2,402 

28,410 

16,074 

279,294 

22,257 
87,817 
12,921 
14,476 
175,348 

11,918 
76,474 
9,268 
11,028 
82,920 

130,002 

12,209 

9,445 

199,407 

123,289 

58,384 

9,220 

3,440 

121,941 

54,069 

29,093 
19,769 
40,634 
38,213 
29,428 

15,012 

9,439 

23,212 

18,952 

9,884 

82,296 

167,264 

288,904 

44,551 

27,901 

31,296 

115,325 

242,236 

36,369 

10,602 

87,683 

9,250 

17,459 

17,903 

7,359 

46,802 
4,027 
8,868 

11,310 
3,638 

153,865 

9,443 

429,079 

100,804 

2,351 

197,924 

7,134 

326,420 

49,496 

954 
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FEDERAL-STATE   EXTENDED   BENEFIT   PROGRAM    DATA: 
CALENDAR  YEAR   1975— Continued 

Total  number  Total  benefit 

of  beneficiaires  payments 

State  during  year1  (thousands) 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Puerto  Rico 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoming 

1  Based  on  number  of  "first  weeks"  claimed  during  year.  This  tends  to  understate 
the  number  of  beneficiaries  since  it  does  not  include  those  who  came  on  the  benefit 
rolls  in  the  preceding  year. 


147,347 
28,860 
39,165 

211,508 
85,586 

119,065 
13,757 
23,603 

159,443 
28,357 

38,470 

40,175 

3,247 

87,512 

102,750 

24,619 
27,104 
1,171 
36,892 
40,417 

10,862 
10,138 
32,396 
78,141 
17,956 

7,677 

7,321 

19,304 

44,516 

11,272 

27,603 
666 

33,095 
616 
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EMERGENCY  UNEMPLOYMENT  COMPENSATION  ACT  OF  1974 
DATA:  CALENDAR  YEAR  1975 

Benefici-         Total  benefit  Number 

aries  payments  exhausting 

during  year l  (thousands)  benefits 


Totals 2,764,215    $2,246,588  1,270,913 

Alabama 25,681  18,727  7,088 

Alaska 1,549  1,770  309 

Arizona ...  25,089  13,815  13,117 

Arkansas 17,152  10,203  5,019 

California 350,267  203,080  204,719 

Colorado 9,055  6,530  1,133 

Connecticut 48,686  28,897  4,783 

Delaware 5,972  3,909  1,505 

District  of  Columbia 12,638  16,398  4,221 

Florida 107,064  47,820  65,080 

Georgia 71,868  48,937  23.144 

Hawaii 5,999  7,837  1,875 

Idaho 4,197  1,974  1,623 

Illinois 94,117  57,662  40,750 

Indiana 53,279  41,448  32,924 

Iowa 20,267  9,434  8,166 

Kansas 9,383  5,701  2,714 

Kentucky 20,485  14,840  7,089 

Louisiana 18,187  11,034  11,260 

Maine 20,345  8,202  9,207 

Maryland 23,383  14,173  19,432 

Massachusetts 225,727  222,077  63,738 

Michigan 243,235  220,244  146,778 

Minnesota 33,453  25,776  13,729 

Mississippi 14,211  6,276  3,808 

Missouri 45,917  35,293  16,640 

Montana 5,182  2,352  3,022 

Nebraska 7,651  5,568  5,224 

Nevada 10,302  9,121  9,132 

New  Hampshire 787  534  25 

New  Jersey 184,968  196,922  126,960 

New  Mexico 4,759  3,044  2,522 

New  York 354,087  424,116  112,390 

North  Carolina 34,519  28,808  9,766 

North  Dakota 734  336  315 

See  footnote  at  end  of  table. 
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EMERGENCY   UNEMPLOYMENT  COMPENSATION   ACT  OF    1974 
DATA:   CALENDAR   YEAR    1975— Continued 


Benefici-         Total  benefit  Number 

aries  payments  exhausting 

during  year  '  (thousands)  benefits 


Ohio 80,530  $73,054  14,888 

Oklahoma 14,193  11,133  4,260 

Oregon 22,746  18,071  10,110 

Pennsylvania 132,094  122,293  38,410 

Rhode  Island 67,714  55,615  63,806 

South  Carolina 25,608  14,698  15,889 

South  Dakota 1,747  835  971 

Tennessee 44,460  25,487  18,936 

Texas 45,401  35,961  17,291 

Utah 8,707  6,179  4,288 

Vermont 7,937  6,213  4,365 

Virginia 1,334  9,120  43 

Washington 89,255  64,766  51,855 

West  Virginia 8,000  5,008  1,221 

Wisconsin 38,411  22,940  12,105 

Wyoming 389  150  3 

Puerto  Rico 65,494  22.204  33,265 

1  Based  on  number  of  "first  weeks"  claimed  during  year. 
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81 
UNEMPLOYMENT:  1960-75 

[Rates  in  percent] 


National  unemployment  rate 

Year  Total  Insured 

1960 5.5  4.7 

1961 6.7  5.7 

1962 5.5  4.3 

1963 5.7  4.3 

1964 5.2  3.7 

1965 4.5  2.9 

1966 3.8  2.2 

1967 3.8  2.5 

1968 3.6  2.2 

1969 3.5  2.1 

1970 4.9  3.5 

1971 5.9  4.1 

1972 5.6  3.3 

1973 4.9  2.7 

1974 5.6  3.7 


1975 8.5        6.4 

Note:  The  ii 
insured  unerr 
employment. 


Note:  The  insured  unemployment  rate  represents  the  average  weekly  number  of 
insured  unemployed  as  a  percentage  of  the  average  number  of  persons  in  covered 
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APPENDIX  A.— CONSTITUTIONALITY  OF  STATE  AND 
LOCAL  COVERAGE:  LABOR  DEPARTMENT  OPINION 

U.S.  Department  op  Labor. 

Office  of  the  Solicitor, 
Washington,  D.C.,  June  28,  1076. 

Memorandum  of  Law 

the  constitutionality  of  requiring  state  law  coverage  of  state 
and  local  government  employees  under  the  federal-state  un- 
employment compensation  program 

The  question  addressed  in  this  paper  is  whether  the  Congress  has 
the  constitutional  power  to  enact  a  statute  requiring  the  States,  as  a 
condition  of  continued  participation  in  the  Federal-State  unemploy- 
ment compensation  program,  to  cover  employees  of  State  and  local 
governments.  This  question  is  especially  pertinent,  in  light  of  the  deci- 
sion of  the  Supreme  Court  in  National  League  of  Cities  v.  TJsery. 

U.S.  ,  June  24,  1976,  which  struck  down  the  Fair  Labor 

Standards  Act  requirements  of  mandatory  coverage  of  State  and  local 
government  employees  under  that  act's  minimum  wage  and  overtime 
provisions.  "We  conclude  that  National  League  of  Cities  is  clearly 
distinguishable  and  that  Congress  has  the  power,  under  the  taxing  and 
general  welfare  clause  of  the  Constitution,  to  condition  continued  par- 
ticipation in  the  Federal-State  unemployment  compensation  program 
on  unemployment  compensation  coverage  of  State  and  local  govern- 
ment employees. 

BACKGROUND 

The  basic  structure  of  the  Federal-State  unemployment  compensa- 
tion program  has  remained  unchanged  since  the  enactment  of  the 
Social  Security  Act  on  August  14,  1935.  In  title  IX  of  that  act  a  pay- 
roll tax  of  3  percent  was  laid  on  private  sector  employers.  A  credit 
of  up  to  90  percent  of  the  tax.  or  2.7  percent,  was  allowable  for  con- 
tributions paid  into  a  State  unemployment  fund,  under  a  State  unem- 
ployment compensation  law  found  to  meet  the  conditions  for  approval 
set  out  in  title  IX.  A  State  which  had  an  approved  unemployment 
compensation  law  could  apply,  under  title  III  of  the  act.  for  grants 
of  funds  to  assist  the  State  in  the  administration  of  its  law;  the  pay- 
ment of  such  grants  would  be  certified  upon  a  finding  that  the  State 
law  contained  the  further  provisions  reouired  by  title  ITT.  The  pro- 
visions on  grants  remained  in  title  TIT  of  the  Social  Security  Art.  4*2 
U.S.O.  501  et  sen.,  while  the  taxing  provisions  are  in  the  Federal 
Unemplovmcnt  Tax  Art.  chapter  23  of  the  Internal  Revenue  Code 
of  1954.  26  U.S.C..  3301  et  sen.  The  requirements  for  State  unem- 
plovment  compensation  laws  are  set  out  in  42  U.S.C.  503(a)  and  26 
U.S.C.  3304(a).  respectively. 
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For  the  first  37  years  of  this  cooperative  program  no  provision  of 
the  Federal  statutes  required  the  State  laws  to  cover  any  specific 
class  of  employees  in  either  the  public  or  private  sector.  Inducement 
or  persuasion  of  State  law  coverage  was  founded  on  the  tax  credit 
in  the  Federal  Unemployment  Tax  Act.  Credit  against  the  Federal 
tax  was  based  on  contributions  into  a  State  unemployment  fund  on 
the  same  payroll,  and  coverage  of  the  State  law  was  based  on  the  pay- 
roll subject  to  contributions.  In  this  way  State  law  coverage  for  com- 
pensation purposes  was  generally  as  broad  as  the  tax  coverage  of  the 
Federal  Unemployment  Tax  Act,  although  the  States  retained  the 
authority  to  adopt  more  restrictive  coverage  or  expand  coverage  be- 
yond the  inducement  provided  by  the  Federal  law. 

In  the  employment  security  amendments  of  1970  (Public  Law  91- 
373),  Congress  amended  section  3304(a)  of  the  Federal  Unemploy- 
ment Tax  Act  to  add  new  requirements  for  approved  State  unemploy- 
ment compensation  laws.  Among  the  new  requirements  was  section 
3304(a)  (6)  (A),  which  required  State  laws  to  cover  for  compensation 
purposes  employee?  of  nonprofit  organizations  and  employees  of  State 
hospitals  and  institutions  of  higher  education.  Another  new  require- 
ment, added  to  section  3304(a)  (12).  required  States  to  permit  politi- 
cal subdivisions  of  the  States  to  elect  coverage  for  compensation  pur- 
poses of  employees  of  hospitals  and  institutions  of  higher  education 
operated  by  the  political  subdivisions.  These  were  the  first  coverage 
requirements  to  be  contained  in  the  Federal  Unemployment  Tax  Act, 
and  were  requirements  for  State  laws  beginning  in  1972.  Expansion  of 
coverage  to  those  three  classes  of  employees  was  accomplished  by 
making  the  coverage  a  State  law  requirement  instead  of  taxing  the 
States  and  localities:  the  employment  of  those  three  classes  of  em- 
ployees still  remains  excepted  from  Federal  tax  coverage. 

Xow  before  Congress  is  H.R.  10210.  which  in  section  115  would 
further  amend  the  Federal  Unemployment  Tax  Act  so  as  to  further 
extend  public  employee  coverage  to  most  employees  of  State  and  local 
governments. 

Related  to  those  amendments  is  a  change  in  section  302(a)  of  the 
Social  Security  Act.  42  U.S.C.  502(a)/ Section  302(a)  would  be 
amended  to  exclude  from  grants  to  the  States  any  sums  to  meet  costs 
of  administration  of  the  State  laws  which  are  associated  with  the 
coverage  of  the  State  and  local  government  employees.  Another  re- 
lated amendment  is  to  the  Federal -State  Extended  Unemployment 
Compensation  Act  of  1970  (title  II  of  Public  Law  91-373).  pursuant 
to  which  State  unemployment  funds  are  reimbursed  from  Federal 
funds  for  one-half  the  cost  of  compensation  paid  by  the  States  which 
is  sharable  extended  compensation  or  sharable  regular  compensation 
within  the  meaning  of  that  act.  As  so  amended,  sharable  compensation 
would  not  include  any  compensation  paid  on  the  basis  of  State  or  local 
government  employee  coverage.  The  reason  for  withdrawing  the 
financial  support  of  grants  and  sharable  compensation  reimburse- 
ments with  respect  to  State  and  local  government  employee  coverage 
is  that  neither  the  States  nor  the  localities  contribute  to  the  funding 
from  which  the  financial  support  is  drawn.  Under  title  IX  of  the 
Social  Security  Act,  42  U.S.C.  1101  et  seq..  a  permanent,  indefinite 
appropriation  is  made  to  the  unemployment  trust  fund,  measured  by 
the  collections  under  the  Federal  Unemployment  Tax  Act.  The  sums 
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appropriated,  insofar  as  is  pertinent  for  present  purposes,  are  trans- 
ferred to  accounts  in  the  fund  from  which  moneys  are  drawn  for  the 
financial  support  to  the  States  of  grants  and  sharable  compensation 
reimbursements.  Because  the  States  and  localities  are  not  subject  to 
the  Federal  Unemployment  Tax  Act  they  contribute  nothing  to  the 
funding  of  the  financial  support,  and  consequently  would  derive  no 
financial  support  with  respect  to  State  and  local  government  employee 
coverage  under  the  related  amendments. 

Argument 

Article  1,  section  8,  clause  1,  of  the  United  States  Constitution  con- 
fers upon  Congress  the  power:  "To  lay  and  collect  Taxes.  Duties.  Im- 
posts and  Excises,  to  pay  the  Debts  and  provide  for  the  common 
Defense  and  general  "Welfare  of  the  United  States  *  *  * '. 

It  is  within  the  powers  of  Congress  to  lay  taxes  and  provide  for  the 
general  welfare.  Thus,  as  this  memorandum  will  demonstrate,  it  is 
within  the  power  of  Congress  to  impose  the  Federal  unemployment 
tax  and  grant  a  credit  against  the  tax  on  the  condition,  among  others, 
that  State  unemployment  compensation  laws  cover  State  and  local 
government  employees.  It  is  also  within  the  power  of  Congress  to 
grant  funds  to  the  States  to  assist  them  in  the  administration  and  fund- 
ing of  their  approved  unemployment  compensation  laws,  to  place 
limitations  on  those  grants,  and  to  make  it  a  condition  of  such  grants 
that  the  State  unemployment  compensation  laws  be  approved  under 
the  Federal  Unemployment  Tax  Act. 

I.  THE  DECISION  OF  THE  UNITED  STATES  SUPREME  COURT  IN  STEWARD 
MACHINE  CO.  V.  DAVIS  IS  CONTROLLING  ON  THE  POWERS  OF  CONGRESS 
UNDER  THE   TAX   AND  GENERAL   WELFARE  CLAUSE 

The  issue  of  State  law  requirements  as  a  condition  of  the  approval 
of  State  unemployment  compensation  laws  for  tax  credit  purposes  was 
fully  argued  and  decided  in  favor  of  the  validity  of  the  Federal  statute 
in  Steward  Machine  Co.  v.  Davis.  301  U.S.  548  (1937).  The  Court  held 
that  it  is  within  Congress'  power  under  the  tax  and  general  welfare 
clause  to  prescribe  conditions  for  a  tax  credit  which  it  found  were 
related  in  subject  matter  to  activities  ''fairly  within  the  scope  of  na- 
tional policy  and  power"  (301  U.S.  at  590).  and  which  would  "assure 
a  fair  and  just  requittal  for  benefits  received".  (301  U.S.  at  598).  The 
conditions,  it  said,  are  "not  directed  to  the  attainment  of  an  unlawful 
end,  but  to  an  end.  the  relief  of  unemployment,  for  which  Nation  and 
State  may  lawfully  cooperate".  (301  U.S.  at  593).  "In  determining 
essentials  Congress  must  have  the  benefit  of  a  fair  margin  of  discre- 
tion." (301  U.S.  at  594).  In  regard  to  these  conditions,  "inducement 
or  persuasion  does  not  go  beyond  the  bounds  of  power".  (301  U.S.  at 
591).  On  the  10th  amendment  issue  the  Court  ruled  that  the  pro- 
visions are  not  void  as  involving  the  coercion  of  the  States  in  contra- 
vention of  the  10th  amendment  or  of  restrictions  implicit  in  our 
Federal  form  of  government. 

In  its  opinion  the  Court  referred  to  the  events  which  led  to  the  pas- 
sage  of  the  Social  Security  Act.  During  the  years  1929  and  1936  the 
number  of  unemployed  workers  rose  to  unprecedented  heights,  often 
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averaging  more  than  10  million,  and  at  times  reaching  peaks  of  16 

million  or  more.  The  problem  bad  become  national  in  area  and  dimen- 
sions, and  the  States  were  unable  to  give  the  requisite  relief.  Obliga- 
tions incurred  by  the  National  (Government  for  emergency  relief  were 
almost  $3  billion  in  the  period  between  January  1.  1933  and  July  1. 
1986,  and  the  obligations  of  State  local  agencies  were  half  thai  sum. 
For  public  works  and  unemployment  relief  for  the  3  fiscal  years 
L934,  L935,  and  1936,  the  National  Government  expended  "the  stupen- 
dous total"  of  a  little  less  than  $9  billion.  ,kIt  is  too  late  today  for  the 
argument  to  be  heard  with  tolerance  that  in  a  crisis  so  extreme  the  use 
of  moneys  of  the  Nation  to  relieve  the  unemployed  and  their  depend- 
ents is  a  use  for  any  purpose  narrower  than  the  promotion  of  the  gen- 
eral welfare."'  (301  U.S.  at  586-587). 

In  these  circumstances  there  was  an  urgent  need  for  some  remedial 
expedient.  It  was  said  that  the  freedom  of  the  States  to  contribute 
their  fair  share  to  the  solution  of  the  national  problem  was  paralyzed 
by  fear,  and  to  the  extent  the  States  failed  to  contribute  to  relief 
"a  disproportionate  burden,  and  a  mountainous  one,  was  laid  upon 
the  resources  of  the  Goyernment  of  the  Nation."  (301  U.S.  at  588). 
The  Social  Security  Act  was  an  attempt  to  find  a  method  by  which  all 
the  public  agencies  may  work  together  to  a  common  end.  In  deyising 
the  tax  and  tax  credit  Congress  did  not  intrude  upon  fields  foreign  to 
its  function.  Its  interyention  is  to  safeguard  the  Nation's  treasury,  and 
as  an  incident  to  that  protection  to  place  the  States  upon  a  footing  of 
equal  opportunity.  (301  U.S.  at  590-591).  "Nothing  in  the  case  sug- 
gests the  exertion  of  a  power  akin  to  undue  influence,  if  we  assume 
that  such  a  concept  can  eyer  be  applied  with  fitness  to  the  relations 
between  State  and  Nation."  A  State  which  enacted  an  unemployment 
compensation  law  to  conform  with  the  Social  Security  Act  cannot  be 
said  to  have  acted  "under  the  strain  of  a  persuasion  equivalent  to 
undue  influence,  when  she  chose  to  have  relief  administered  under 
laws  of  her  own  making,  by  agents  of  her  own  selection,  instead  of 
under  Federal  laws,  administered  by  Federal  officers,  with  all  the 
ensuing  evils,  at  least  to  many  minds,  of  Federal  patronage  and 
power."  (301  U.S.  at  590). 

Some  of  the  conditions  attached  to  the  allowance  of  the  tax  credit 
are  designed  to  give  assurance  that  the  State  unemployment  compen- 
sation law  shall  be  one  in  substance  as  well  as  name.  Others  are  designed 
to  give  assurance  that  contributions  into  a  State's  unemployment  fund 
shall  be  protected  against  loss  after  payment  to  the  State.  (301  U.S. 
at  575).  The  conditions  attached  to  the  payment  of  granted  funds  to 
a  State  likewise  are  designed  to  give  assurance  to  the  Federal  Gov- 
ernment that  the  moneys  granted  by  it  will  not  be  expended  for  pur- 
poses alien  to  the  grant,  and  will  be  used  in  the  administration  of 
genuine  unemployment  compensation  laws.  (301  U.S.  at  578).  Con- 
gress must  have  the  benefit  of  a  fair  margin  of  discretion  in  determin- 
ing the  standards  which  in  its  judgment  are  to  be  ranked  as  funda- 
mental. (301  U.S.  at  594).  An  unemployment  law  framed  in  such  a 
way  that  the  unemployed  who  look  to  it  will  be  deprived  of  reasonable 
protection  is  one  in  name  and  nothing  more.  "What  is  basic  and  essen- 
tial may  be  assured  by  suitable  conditions."  (301  U.S.  at  593).  One 
cannot  say  that  the  basic  standards  have  been  determined  in  any  arbi- 
trary fashion.  (301  U.S.  at  594). 
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The  operation  of  the  cooperative  program  in  a  State  is  dependent 
on  the  statutory  consent  of  the  State.  A  State  so  consenting  obtains 
a  credit  of  many  millions  in  favor  of  her  citizens  out  of  the  treasury 
of  the  Nation.  ''Nowhere  in  our  scheme  of  Government— in  limitations 
express  or  implied  of  our  Federal  constitution — do  we  find  that  she 
is  prohibited  from  assenting  to  conditions  that  will  assure  a  fair  and 
just  requital  for  benefits  received."  (301  U.S.  at  597-598). 

Further  support  for  the  scheme  of  tax  credit  and  grants  is  found 
in  other  cases  decided  the  same  day  as  Steward.  In  Canmchael  v. 
Southern  Coal  &  Coke  Co.,  301  U.S.  495  (1937),  the  Court  upheld  the 
constitutionality  of  the  Alabama  unemployment  compensation  law 
which  was  designed  to  meet  the  requirements  of  the  Social  Security 
Act.  Arguments  as  to  the  validity  of  the  Alabama  tax  and  conten- 
tions based  on  the  tenth  amendment  were  rejected.  In  one  holding 
the  Court  said  that  if  the  tax,  qua  tax,  is  valid,  and  the  purpose  speci- 
fied is  one  that  would  sustain  a  separate  appropriation  out  of  general 
funds,  "Neither  is  made  invalid  by  being  bound  to  the  other  in  the 
same  act  of  legislation,"  citing  Cincinnati  Soap  Co.  v.  United  States, 
301  U.S.  308,  313  (1937). 

And  in  Ilelvering  v.  Davis,  3031  U.S.  619  (1937),  the  old  age  tax 
and  benefit  provisions  of  the  Social  Security  Act  were  upheld  against 
similar  challenges  on  constitutional  grounds.  Holding  that  Congress 
may  spend  money  in  aid  of  the  general  welfare,  the  Court  said  that 
the  conception  of  the  spending  power  advocated  by  Hamilton  and 
strongly  reinforced  by  Story  has  prevailed  over  that  of  Madison,  with 
broad  discretion  not  confided  to  the  courts  in  the  exercise  of  the  power. 
"The  discretion  belongs  to  Congress,  unless  the  choice  is  clearly  wrong, 
a  display  of  arbitrary  power,  not  an  exercise  of  judgment."  (301  U.S. 
at  640).  When  an  act  is  challenged  as  invalid  "  'we  naturally  require 
a  showing  that  by  no  reasonable  possibility  can  be  challenged  legis- 
lation fall  within  the  wide  range  of  discretion  permitted  to  the  Con- 
gress' "  (301  U.S.  at  641),  quoting  from  United  States  v.  Butler,  297 
U.S.  1,  67.  Citation  for  comparison  was  made  to  Cincinnati  Soap  Co. 
v.  United  States,  in  which  the  Court  stated  that  it  would  require  a 
very  plain  case  to  set  aside  a  conclusion  of  Congress  whether  a  tax 
it  has  imposed  by  law  serves  the  purpose  of  the  taxing  power.  (301 
U.S.  308,  313). 

Measured  by  these  pronouncements  the  conditions  of  State  law  cov- 
erage of  State  and  local  government  employees  clearly  are  within 
the  Congress'  powers  under  article  1.  section  8,  clause  1.  of  the  Consti- 
tution. The  discussion  following  shows  that  those  conditions  are  fairly 
within  the  scope  of  national  policy  and  power  and  have  not  been 
determined  in  any  arbitrary  fashion,  and  that  those  conditions  involve 
no  infringement  of  State  sovereignty  or  constitutional  federalism. 
Finally,  there  is  discussion  of  the  separable  provisions  on  limited 
financial  support  of  State  laws. 

II.  THE  CONDITIONS  OX  COVERAGE  OF  STATE  AND  LOCAL  GOVERNMENT 
EMPLOYEES  ARE  FAIRLY  WITHIN  THE  SCOPE  OF  NATIONAL  POLICY 
AND    HAVE    NOT    BEEN    DETERMINED    IN    ANY    ARBITRARY    FASHION 

As  originally  enacted,  the  Federal  Unemployment  Tax  Act  covered 
employers  of  eight  or  more  workers.  In  1954  coverage  was  extended  to 
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employers  of  four  or  more  workers  (Public  Law  767,  83d  Congress, 
2d  Session),  and  in  1970  coverage  was  further  extended  to  employers 
of  one  worker  (Public  Law  91-373).  Other  changes  expanding  cover- 
age also  were  made  in  the  1070  act.  In  the  bill  now  before  the  Congress, 
U.K.  10210,  in  addition  to  the  provisions  on  coverage  of  State  and  local 
government  employees,  coverage  would  be  extended  to  agricultural 
workers  and  domestic  employees. 

AjS  Congress  has  progressively  expanded  and  improved  the  Federal- 
State  unemployment  compensation  program  it  also  has  broadened 
the  national  protection  of  unemployment  compensation.  In  1954  it 
brought  under  this  protective  relief  all  Federal  employees  (Public 
Law  767,  83d  Congress,  2d  Session;  5  U.S.C.  §§  8501  et  seq.),  and  in 
19.58  it  followed  with  the  Ex-Servicemen's  Unemployment  Compensa- 
tion program  (Public  Law  85-848;  5  U.S.C.  §§8521  et  seq.).  Both 
of  these  programs  are  administered  by  the  States  as  agents  of  the 
United  States  in  conjunction  with  their  own  State  laws. 

During  periods  of  economic  dowmturn  Congress  has  enacted  tempo- 
rary laws  to  provide  an  extension  of  benefits  where  the  regular 
programs  proved  inadequate  for  the  times.  The  Temporary  Unem- 
ployment Compensation  Act  of  1958  served  during  one  such  period 
(Public  Law  85-441).  Next  was  the  Temporary  Extended  Unemploy- 
ment Compensation  Act  of  1961  (Public  Law  87-6).  Ten  years  later 
Congress  passed  the  Emergency  Unemployment  Compensation  Act 
of  1971  (Public  Law  92-224).  In  an  effort  to  forestall  the  need  for 
temporary  extended  benefit  programs,  with  the  recurrent  burden  on 
the  Federal  Treasury,  Congress  passed  as  a  part  of  the  1970  amend- 
ments the  Federal-State  Extended  Unemployment  Compensation  Act 
of  1970  (Title  II  of  Public  Law  91-373),  and  by  adding  section  3304 
(a)  (11)  to  the  Federal  Unemployment  Tax  Act  it  made  the  extended 
program  a  part  of  the  Federal-State  unemployment  compensation 
program.  The  extended  program  became  effective  and  began  operat- 
ing in  all  States  in  1972. 

Even  with  extended  benefits  as  a  permanent  part  of  the  program, 
it  proved  inadequate  in  the  1974-75  economic  downturn.  Late  in  1974 
the  Congress  passed  two  remedial  laws  as  temporary  measures.  The 
Emergency  Unemployment  Compensation  Act  of  1974  (Public  Law 
93-572)  was  like  its  predecessor,  the  Emergency  Unemployment  Com- 
pensation Act  of  1971,  and  extended  benefits  for  individuals  in  the 
regular  unemployment  compensation  programs.  The  other  law,  the 
Emergency  Jobs  and  Unemployment  Assistance  Act  of  1974  (Public 
Law  93-567)  enacted  in  title  II  a  special  unemployment  assistance 
program  unlike  any  previous  program.  It  covered  an  estimated  12 
million  workers  who  wTere  not  covered  by  the  regular  unemployment 
compensation  lawTs,  including  primarilv  State  and  local  government 
employees,  agricultural  workers,  and  domestic  employees. 

It  is  notable  that  all  three  of  the  principal  classes  of  workers  cov- 
ered by  the  special  unemployment  assistance  program  would  be  cov- 
ered under  the  Federal-State  unemployment  compensation  program 
by  the  amendments  proposed  in  H.R.  10210.  The  coverage  of  State  and 
local  government  employees  proposed  in  the  amendments  would  be  an 
extension  of  the  coverage  of  those  classes  of  workers.  The  1970  amend- 
ments, effective  in  1972,  required  State  law  coverage  of  employees  of 
State  hospitals  and  institutions  of  higher  education.  That  coverage 
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would  now  be  extended  under  the  proposals  to  most  State  and  local 
government  employees,  with  the  exception  of  elected  and  certain  ap- 
pointed officials,  members  of  legislatures  and  the  judiciary,  National 
Guardsmen,  and  temporary  emergency  employees. 

The  proposals  in  H.R.  10210  for  expanding  the  coverage  of  the  Fed- 
eral-State unemployment  compensation  program  do  not  represent  a 
new  initiative  into  areas  untouched  before,  particularly  as  to  State 
and  local  government  employees.  In  the  special  unemployment  assist- 
ance program  the  Congress  saw  a  need  for  protective  relief  and  met 
it.  The  program  has  been  extended  recently  to  2  years  to  fulfill  this 
need — Public  Law  94-^5 — and  to  fill  the  gap  until  the  permanent 
changes  are  enacted  and  take  effect. 

Coverage  of  State  and  local  government  employees  is  within  the 
"fair  margin  of  discretion"  vested  in  the  Congress.  In  the  1970  amend- 
ments it  lias  not  determined  the  conditions  of  coverage  in  an  arbitrary 
fashion.  The  reasons  are  fully  explained  in  the  congressional  commit- 
tees' reports  in  these  terms : 

Present  law 

Under  existing  Federal  law,  services  performed  for  nonprofit  reli- 
gious, charitable,  educational  and  humane  organizations  and  for  a 
State  and  its  political  subdivisions  are  exempt  from  the  tax  provisions 
of  the  Federal  Unemployment  Tax  Act.  There  has  not,  therefore,  been 
a  tax-credit  incentive  for  covering  employees  of  these  organizations 
and  governments  for  unemployment  compensation  purposes.  While 
unemployment  in  these  organizations  and  governments  is  not  subject 
to  fluctuations  to  the  same  degree  as  in  commerce  and  industry,  unem- 
ployment affects  a  substantial  number  of  their  employees,  particularly 
people  working  in  nonprofessional  occupations. 

The  committee  does  not  want  to  change  the  present  tax  status  of 
nonprofit  organizations,  but  is  concerned  about  the  need  of  their  em- 
ployees for  protection  against  wage  loss  resulting  from  unemployment. 

House  bill 

Under  the  House-passed  bill,  unemployment  insurance  protection 
for  employees  of  nonprofit  organizations,  and  State  hospitals  and 
State  institutions  of  higher  education  would  be  achieved  by  making 
State  law  coverage  of  services  excluded  solelv  by  reason  of  paragraphs 
(7)  and  (8)  of  section  3306(c)  of  the  Internal  Revenue  Code  of  1954 
a  condition  for  providing  all  other  employers  in  the  State  with  the 
existing  credit  against  the  Federal  unemployment  tax. 

******* 

States  would  be  free  to  go  beyond  the  Federal  coverage  provisions 
and  bring  under  the  State  law  any  additional  groups  which  the  State 
legislature  considers  appropriate.  (Senate  Report  No.  91-752. 
March  26,  1970,  pages  14-15.  To  the  same  effect :  House  Report  Xo. 
91-612,  November  10,  1969,  pages  11-12). 

An  estimated  940,000  State  government  employees  were  brought 
under  coverage  by  the  1970  amendments.  Another  3.5  million  workers 
were  brought  in  by  other  amendments,  still  leaving  approximately  12 
million  not  covered  by  any  unemployment  compensation  program. 
The  total  number  of  workers  then  covered  by  all  programs  was  over 
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62  million.  The  special  unemployment  assistance  program  tempo- 
rarily fills  the  gap  for  the  omitted  12  million  workers.  Most  of  these 
12  million  workers  would  U>  covered  under  the  amendments  proposed 
in  U.K.   loiilo. 

Congress  has  manifested  a  continuing  concern  in  bringing  appro- 
priate segments  of  the  labor  force  under  unemployment  compensation 
protection,  and  in  improving  the  program.  In  the  Senate  Finance 
Committee's  summary  of  the  major  amendments  m  Public  Law  91- 
o73,  by  way  of  illustration,  it  said  : 

"The  bill  would  extend  the  coverage  of  the  unemployment  com- 
pensation program  to  additional  jobs,  establish  a  permanent  program 
of  extended  benefits  for  people  who  exhaust  their  regular  State  bene- 
fits during  the  periods  of  high  unemployment,  provide  the  States  with 
a  procedure  for  obtaining  judicial  review  of  certain  adverse  deter- 
minations by  the  Secretary  of  Labor,  improve  the  financing  of  the 
program,  provide  certain  limited  requirements  for  State  unemploy- 
ment compensation  programs  which  are  designed  to  protect  the  integ- 
rity, of  the  program,  and  make  other  changes  to  strengthen  the 
Federal-State  unemployment  compensation  system."  (Senate  Keport 
Xo.  91-752.  March  26,  1970.  pages  1-2.  To  the  same  effect:  House 
Keport  Xo.  91-612,  Xovember  10,  1969,  pages  1-2). x 

The  extension  of  coverage  referred  to  in  the  Senate  report  included 
limited  coverage  of  State  and  local  government  employees.  The 
amendments  proposed  in  H.E.  10210  build  upon  the  prior  extensions 
of  coverage  and  improvements  in  the  program,  including  an  extension 
of  coverage  to  most  State  and  local  government  employees.  Under 
the  proposed  amendments  it  is  estimated  that  an  additional  600,000 
State  employees  and  7,700,000  local  employees  would  be  brought  under 
the  progranvs  coverage. 

The  background  of  the  emergency  unemployment  compensation  and 
special  unemployment  assistance  programs  is  particularly  relevant  to 
the  extensions  of  coverage  proposed  in  H.R.  10210.  The  two  programs 
were  combined  in  H.R.  16596  when  the  bill  was  reported  favorably  by 
the  Committee  on  Education  and  Labor.  House  Report  Xo.  93-1528, 
dated  December  9.  1974,  eloquently  relates  the  setting: 

"The  Emergency  Jobs  and  Unemployment  Assistance  Act  of  1974 
is  a  direct  outgrowth  of  the  deteriorating  economic  situation.  Xo  more 
devastating  description  of  the  current  situation  can  be  written  than 
the  dry  prose  of  the  Bureau  of  Labor  Statistics  official  release  on  'The 
Employment  Situation:  Xovember,  1974.'  The  situation  as  described 
by  the  statisticians  of  BLS  should  be  known  to  all  who  will  act  on  this 
bill  and  the  committee  is  therefore  reproducing  the  following  extract 
from  the  release  as  the  best  statement  of  the  necessity  for  immediate 
action  on  this  bill: 

"When  Nation's  unemplovment  rate  rose  from  6.0  percent  to  6.5 
percent  in  Xovemlxu-  *  *  *.' The  jobless  rate  was  at  its  highest  level 
since  Octolx>r  1961.  .      ^T 

"Total  employment  *  *  *  fell  by  nearly  800,000  in  November  to 

85.7  million  *  *  *. 


iSee  also  pp.  1-2  and  6-7  of  Senate  Report  No 1794 I    July  12,  1954   (H.R.  9709),  and 
pp.  1-4  of  Senate  Report  No.  2439,  Aug.  14,  1958  (H.R.  11630). 
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"The  number  of  persons  unemployed  reached  nearly  G  million  in 
November,  up  400.0(H)  from  the  previous  month  *  *  *. 

"Grim  though  the  present  picture  is.  it  is  necessary  to  add  that  the 
prospects  for  the  future  are  even  more  grim.  *  *  *  economists  differ 
only  on  the  extent  of  the  deterioration  that  lies  ahead. 


"Unemployment  insurance  has  been  a  basic  tool  for  counteracting 
cyclical  downturns  in  the  economy  since  the  1930?s.  It  is  the  basic 
program  to  cushion  the  shock  of  unemployment,  but  experience  has 
shown  that  its  gaps  in  coverage  and  limited  duration  leave  many 
workers  without  essential  protection.  Title  II  provides  an  interim 
approach  to  the  problem.  *  *  * 


"It  is  obvious  that  we  are  in  the  throes  of  an  economic  crunch  of 
major  scope.  Prompt  action  to  provide  at  least  a  reasonable  measure 
o,f  income  maintenance  is  required  to  avoid  further  spreading  of  the 
ripple  effects  of  unemployment. 


"Xew  coverage  equivalent  to  that  under  State  UI  laws  would  be 
available  for  the  first  time  for  up  to  12  million  workers  not  now 
covered.  *  *  * 

"The  major  groups  newly  covered  for  the  duration  of  this  act 
include : 


"State/local  government. — More  than  8  million  workers  in  State 
and  local  government,  who  are  still  outside  the  regular  UI  system 
would  be  included  in  title  II.  Particularly  vulnerable  are  large 
numbers  employed  in  this  field,  especially  at  lower  skill  levels,  in 
public  works  and  maintenance,  and  in  hospital  and  food  service 
occupations.  Governments  are  subject  to  the  same  inflationary  pres- 
sures and  shortages  as  other  employers  and  restructuring  of  priori- 
ties due  to  limitation  on  revenues  may  have  considerable  impact  on 
these  employees/' 

The  problem  is  plainly  national  in  scope.  State  and  local  govern- 
ment employees  are  subject  to  the  same  perils  of  unemployment  and 
its  ensuing  destitution.  Today,  as  in  the  1930's,  the  burden  of  fur- 
nishing relief  has  fallen  on  the  National  Treasury.  The  remedial 
expedient  for  this  need  was  adopted  in  the  Social  Security  Act.  and 
it  exists  todav  as  the  most  appropriate  means  adaptable  to  the  end 
sought.  As  the  Court  said  in  Helvering  v.  Davis,  301  U.S.  619,  611: 
"Xor  is  the  concept  of  general  welfare  static.  Needs  that  were  narrow 
or  parochial  a  century  ago  may  be  interwoven  in  our  day  with  the 
well-being  of  the  Xation.  What  is  critical  or  urgent  charges  with 
the  times." 

In  the  light  of  the  history  of  legislation  in  the  field  of  unemploy- 
ment relief,  the  action  of  the  Congress  in  extending  unemployment 
compensation  protection  to  State  and  local   government   employees 
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cannot  be  said  to  fall  outside  the  scope  of  national  policy  and  power 
or  to  have  been  determined  in  any  arbitrary  fashion,  in  making  States 
and  local  government  employee  coverage  a  condition  of  the  approval 
of  State  laws,  instead  of  making  the  States  and  localities  subject  to 
the  Federal  Unemployment  'lax  Act,  the  Congress  has  devised  a 
standard  which  is  in  all  respects  most  suitable  in  the  treatment  of  Mich 
coverage.  Its  actions  in  the  past  are  within  the  "fair  margin  of  dis- 
cretion" vested  in  the  Congress  by  the  Constitution,  as  it-  action 
would  be  in  passing  the  amendments  proposed  in  ILK.  10210. 

III.  NO  INFRINGEMENT  OF  STATE  SOVEREIGNTY  OR  CONSTITUTIONAL  FED- 
ERALISM IS  INVOLVED  IN  THE  CONDITIONS  ON  COVERAGE  OF  STATE  AND 
LOCAL    GOVERNMENT    EMPLOYEES 

It  has  been  shown  that  the  conditions  on  State  law  coverage  are 
within  the  Congress'  powders  under  article  I,  section  8,  clause  1,  of 
the  Constitution,  and  that  those  conditions  are  fairly  within  the  scope 
of  national  policy  and  power,  and  have  not  been  determined  in  any 
arbitrary  fashion.  The  issue  remains  whether  the  conditions  constitute 
an  infringement  of  the  constitutional  rights  of  the  States. 

The  conditions  on  State  law  coverage  differ  from  other  conditions 
upheld  in  Steicard  Machine  Co.  v.  Davis,  301  U.S.  548  (1937),  in 
requiring  the  coverage  of  the  State's  own  employees  and  employees 
of  its  political  subdivisions.  Acceptance  of  those  conditions  by  the 
State  is  necessary  for  it  to  continue  to  obtain  the  tax  credit  for  private 
employers  in  the  State,  and  to  continue  to  receive  granted  funds  and 
participate  in  the  Federal-State  unemployment  compensation  pro- 
gram. No  tax  is  laid  upon  the  State  or  its  localities  under  the  Federal 
Unemployment  Tax  Act.  The  statutory  consent  of  the  State  is  still 
required,  as  with  the  original  conditions,  and  the  program  will  not 
operate  in  a  State  without  its  consent.  The  critical  point  is  whether, 
in  requiring  the  State's  assent  to  cover  State  and  local  government 
employees  under  its  statewide  unemployment  compensation  program, 
the  Congress  infringes  on  the  State's  sovereignty  and  the  principle 
of  constitutional  federalism. 

In  United  States  v.  Behind,  304  U.S.  27,  52  (1938),  the  Court  -aid 
that  the  10th  amendment  protects  the  right  of  the  States  to  make 
contracts  and  give  consents  where  that  action  would  not  contravene 
the  provisions  of  the  Constitution.  *'It  is  of  the  essence  of  sovereignty 
to  be  able  to  make  contracts  and  give  consents  bearing  upon  the  exer- 
tion of  governmental  power."  (304  U.S.  at  51-52.)  And.  citing  the 
St,  ward  case,  the  Court  stated  that  the  formation  of  an  indestructible 
Union  of  indestructible  States  does  not  make  impossible  "cooperation 
between  the  Nation  and  the  States  through  the  exercise  of  the  power 
of  each  to  the  advantage  of  the  people  who  are  citizens  of  both."  (304 
U.S.  at  53). 

Sti  ward  Machine  Co.  v.  Davis,  supra,  furnishes  more  insight  on  the 
issue.  Noting  that  even  sovereigns  may  contract  without  derogating 
from  their  sovereignty,  the  Court  found  no  room  for  doubt  that  the 
States  could  contract  with  Congress  if  the  essence  of  their  statehood 
is  maintained  without  impairment.  (301  U.S.  at  597.)  There  the  Court 
found  no  impairment  of  statehood  in  the  numerous  conditions  on 
participation    in    the    Federal-State    unemployment    compensation 
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program.  The  conditions  upheld  at  that  time  were  pervasive,  intruding 
upon  the  States'  finances  and  controlling  the  handling  of  its  revenues 

from  taxation,  anion":  other  matters. 

Bekins  and  Steward  hold  that  cooperation  of  the  States  and  the 
Nation  through  the  consent  of  the  States  is  of  the  essence  of  sover- 
eignty rather  than  impairment.  Cooperation  is  permissible  where  it 
is  to  the  advantage  of  the  people  who  are  citizens  of  both  State  and 
Nation.  The  Court  put  the  proposition  more  succinctly  in  ('arm/chad 
v.  Southern  Coal  d'  Coke  Co.,  301  U.S.  495  (1937),  decided  on  the  same 
day  as  Steicard,  in  upholding  the  constitutionality  of  a  State  unem- 
ployment compensation  law  enacted  with  the  objective  of  obtaining 
the  benefits  of  the  tax  credit  and  grants  under  the  Social  Security 
Act.  In  concluding  its  opinion,  the  Court  said  :  "The  power  to  contract 
and  the  power  to  select  appropriate  agencies  and  instrumentalities 
for  the  execution  of  State  policy  are  attributes  of  State  sovereignty. 
They  are  not  lost  by  their  exercise/'  (301  U.S.  at  526.) 

Substantially  the  same  considerations  which  led  to  the  consent 
upheld  in  Steward  and  Carmiehael  are  present  today.  Unemployment 
has  risen  to  heights  which  once  again  requires  relief  from  the  Nation, 
and  consequent  drains  on  the  Treasury.  Congress  has  seen  the  need  for 
extending  the  duration  of  benefits  payable  tinder  the  regular  unem- 
ployment compensation  programs,  and  has  enacted  the  Emergency 
Unemployment  Compensation  Act  of  1974.  A  new  perception  of  the 
needs  of  the  people  has  led  to  the  enactment  of  the  Special  Unemploy- 
ment Assistance  program,  to  furnish  relief  to  the  12  million  workers 
who  are  not  covered  by  the  regular  unemployment  compensation  pro- 
grams. They  suffer  as  much  from  the  vicissitudes  of  unemployment  as 
those  covered  by  the  regular  programs;  relief  for  them  serves  the  same 
purposes.  State  and  local  government  employees  are  the  largest  group 
covered  by  the  special  program.  The  special  program  is  federally 
financed.  It  fills  a  gap  most  States  have  failed  to  occupy,  or  to  encom- 
pass completely.  Most  of  the  workers  covered  by  the  special  program 
would  be  brought  under  the  Federal-State  unemployment  compensa- 
tion program  by  amendments  proposed  in  U.K.  10210.  The  drain  upon 
Federal  resources  will  to  that  extent  cease;  the  National  program  will 
be  broadened  to  better  serve  the  people  who  are  citizens  of  both  the 
States  and  the  Nation. 

Consent  of  the  States  to  the  conditions  on  coverage  of  State  and 
local  government  employees  is  "a  fair  and  just  requital  for  benefits 
received."  (Steward.  301  U.S.  at  598).  Coverage  is  achieved  without 
laying  a  tax  on  the  States  and  localities  or  their  employees,  or  increas- 
ing the  Federal  unemployment  tax  on  employers.  Financing  of  admin- 
istrative and  benefit  costs  of  such  coverage  is  left  to  the  States,  to  de- 
vise the  means  according  to  their  own  interests.  Cooperation  is  attained 
in  carrying  out  national  policy  of  strengthening  and  improving  the 
Federal-State  unemployment  compensation  program,  which  leaves 
to  the  States  the  administration  of  State  unemployment  compensation 
laws  of  their  own  making.  State  and  local  government  employees  are 
to  be  treated  alike  in  all  States,  and  placed  on  an  equal  footing  with 
employees  of  the  Federal  Government  and  the  few  State  and  local 
government  employees  who  are  already  covered.  No  infringement  of 
State  sovereignty  or  constitutional  federalism  occurs  in  the  presence 
of  such  consent. 
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The  consent  required  is  not  different  in  principle  from  the  consent 
required  to  give  effect  to  the  original  Social  Security  Act.  With 
each  change  in  the  conditions  of  the  Federal  Unemployment  Tax  Vet  a 
renewal  or  reformat  ion  of  consent  is  necessary.  Renewed  consent  was 
freely  given  in  1972  to  the  several  new  conditions  added  by  the  Em- 
ployment Security  Amendments  of  L970  <  Public  Law  91-373)  among 
which  were  the  conditions  on  coverage  of  State  and  local  government 
employees.  H.R  10210  would  add  other  new  conditions,  in  addition 
to  broadening  the  conditions  on  coverage  of  State  and  local  govern- 
ment employees.  In  the  light  of  the  considerations  which  have  led  to 
the  new  conditions.  Congress  is  not  to  be  faulted  as  exceeding  the 
bounds  of  its  powers.  In  seeking  to  strengthen  and  improve  the' Fed- 
eral-State unemployment  compensation  program.  Congress  may 
from  time  to  time  add  conditions  which  it  might  have  included  in  the 
first  instance,  and  may  reshape  the  old  conditions  to  fit  its  new  per- 
ceptions of  national  policy.  The  conception  of  the  consent  required 
is  the  same  whether  considered  in  reference  to  new  conditions  on  cov- 
erage of  State  and  local  government  employees  or  to  new  conditions 
dealing  with  other  matters. 

The  1970  amendments  furnish  historical  support  for  coverage  of 
State  and  local  government  employees  with  the  consent  of  the  States. 
The  new  conditions  were  freely  assented  to  by  the  States.  Xo  com- 
plaint has  been  pressed  that  the  1970  conditions  or  the  consents  then 
given  were  invalid  under  the  Constitution.  Xo  contention  has  been 
pleaded  that  assent  to  those  conditions  resulted  in  any  impairment  of 
State  sovereignty  or  breach  of  constitutional  federalism.  Nor  will 
such  impairment  or  breach  result  from  the  reshaping  of  the  conditions 
on  coverage  of  State  and  local  government  emplovees  bv  the  proposals 
in  H.R.  10210. 

As  an  exertion  of  the  taxing  power,  the  conditions  on  coverage  of 
State  and  local  government  employees  clearly  do  not  infringe  on 
Helvering  v.  Gerhardt  that  the  10th  amendment  was  devised  only  as 
a  shield  to  protect  the  States  from  curtailment  of  the  essential  opera- 
tions of  government  which  they  have  exercised  from  the  beginning 
(304  U.S. '405.  417  (1938) ).  It  decided  in  that  case  that  the  income  tax 
applied  to  the  salary  of  an  official  of  the  Port  of  Xew  York  Authority 
"neither  precludes  nor  threatens  unreasonably  to  obstruct  any  func- 
tion essential  to  the  continued  existence  of  the  State  government." 
(304  U.S.  at  424). 

The  conclusion  which  necessarily  follows  from  this  analysis  is  that 
the  conditions  on  State  law  coverage  of  State  and  local  government 
emplovees,  as  now  set  forth  in  the  Federal  Unemployment  Tax  Art 
and  as  proposed  to  be  amended  in  H.R.  10210,  do  not  infringe  upon 
the  constitutional  rights  of  the  States. 

IV.  THE  DECISION  OF  THE  UNITED  STATES  SUPREME  COURT  IN  NATIONAL 
LEAGUE  OF  CITIES  V.  USERY  DOES  NOT  RENDER  UNCONSTITUTIONAL  UN- 
EMPLOYMENT COMPENSATION  COVERAGE  OF  STMT:  AND  LOCAL  GOVERN- 
MENT   EMPLOYEES 

Application  of  the  10th  amendment  to  the  exercise  of  the  taxing 
and  general  welfare  power  in  article  I.  section  8.  clause  1,  of  the  Con- 
stitution is  clearly  distinguishable  from  10th  amendment  limitations 
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on  the  exercise  of  the  Federal  power  to  regulate  commerce  under 
article  I.  section  8,  clause  3,  enunciated  in  National  League  of  Cities 
v.  Usery,  supra.  National  League  of  Cities  held  that  Congress  exceeded 
its  authority  under  the  commerce  clause  by  extending  mandatory 
coverage  under  the  minimum  wage  and  overtime  provisions  of  the 
Fair  Labor  Standards  Act  (29  U.S.C.  $§201  et  seq.)  to  employees 
of  State  and  local  governments.  29  U.S.C.  §§  203(d),  (s)(5),  and 
(x).  The  Court  held,  using  the  Fry  v.  United  States,  421  U.S.  542, 
547  (1975),  test,  that  "Congress  has  sought  to  wield  its  power  in  a 
fashion  which  would  impair  the  States'  'ability  to  function  effectively 
within  a  Federal  system,'  "  thereby  exceeding  the  scope  of  power 
vested  in  it  by  the  commerce  clause,  and  by  that  action  impermissibly 
penetrated  the  10th  amendment  barrier  against  infringement  of  the 
States'  reserved  powers.  Slip  opinion  at  17-18. 

The  Federal  Unemployment  Tax  Act  and  title  III  of  the  Social 
Security  Act,  as  enacted,  and  as  proposed  to  be  amended  by  sections 
115  and  212  of  H.R.  10210,  derive  from  Congress'  power  to  lay  and 
collect  taxes  and  to  provide  for  the  general  welfare.  U.S.  Constitu- 
tion, article  I,  section  8,  clause  1.  supra;  Steivard  Machine  Co.  v. 
Davis,  301  U.S.  548,  590  (1937).  As  stated  in  Steward  Machine  Co., 
participation  in  the  Federal-State  unemployment  compensation  pro- 
gram is  voluntary  on  the  part  of  the  States  and  is  constitutional  under 
the  taxing  and  general  welfare  clause.  Id.,  at  590  and  591.  Neither 
regulation  nor  lack  of  consent  is  involved  in  the  extension  of  unem- 
ployment compensation  coverage  to  State  and  local  government 
employees. 

National  League  of  Cities  has  no  application  to  statutes  enacted 
under  the  taxation  and  general  welfare  clause :  "We  express  no  view 
as  to  whether  different  results  might  obtain  if  Congress  seeks  to  affect 
integral  operations  of  State  governments  by  exercising  authority 
granted  it  under  other  sections  of  the  Constitution  such  as  the  spend- 
ing power,  article  I,  section  8,  clause  1,  or  section  5  of  the  14th  amend- 
ment. (Slip  opinion  at  18,  n.  17.) 

The  opinion  of  the  Court  also  left  unanswered  Mr.  Brennan's  state- 
ment in  his  dissenting  opinion  that  the  Federal  Government  might 
apply  the  Fair  Labor  Standards  Act  provisions  to  State  and  local 
government  employees  by  making  such  coverage  a  condition  for  the 
receipt  of  Federal  grants.  See  slip  opinion.  J.  Brennan's  dissent  at 
24-25;  see  also  Steward  Machine  Co.,  supra.  301  U.S.  at  591,  593-98; 
and  Cincinnati  Soap  Co.  v.  United  States,  301  U.S.  308,  313  (1937). 

The  Court  in  National  League  of  Cities  stated  that  Congress  ex- 
ceeded its  authority  under  the  commerce  clause,  by  forbidding  choices 
to  State  and  local  governments  in  regulating  relationships  with  their 
own  employees.  Slip  opinion  at  14.  The  Court  held  that  the  only  "dis- 
cretion" left  to  the  States  under  the  amended  Fair  Labor  Standards 
Act  was  to  raise  taxes  or  cut  services  or  payrolls  to  meet  their  in- 
creased costs  under  that  act.  Unlike  the  Fair  Labor  Standards  Act, 
the  Federal  Unemployment  Tax  Act  and  title  III  of  the  Social  Se- 
curity Act  offer  the  States  the  discretion  of  participating  in  the  bene- 
fit system. 

As  seen  in  the  Supreme  Court's  clear  language  in  National  League 
of  Cities,  that  decision  is  not  applicable  to  enactments  which  derive 
from  the  taxation  and  general  welfare  powers,  such  as  the  provisions 
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in  the  Federal  Unemployment  Tax  Act  and  the  proposed  amendments 
in  section  115  and  212  of  U.K.  10210.  Unlike  the  Fair  Labor  Standard- 
Act  amendments  struck  down  in  National  League  of  Cities,  the  pro- 
visions on  unemployment  compensation  coverage  of  State  and  local 
government  employees  are  not  regulatory  in  nature,  and  are  consistent 
with  the  historic  structure  of  the  Federal-State  unemployment  com- 
pensation program.  States  are  not  forbidden  choices  in  regulating 
relationships  with  their  employees,  nor  are  they  stripped  of  then- 
discretion  of  participating  in  the  benefit  program. 

V.   THE   LIMITATIONS   ON    FINANCIAL   SUPPORT  OF   STATE   LAWS   SEPARABLE 

AM)  within  congress;  power  under  the  general  welfare  clause 

The  validity  of  the  conditions  on  coverage  of  State  and  local  gov- 
ernment employees  is  not  affected  by  the  amendments  proposed  in 
section  212  of  H.R.  10210,  under  which  the  financial  support  of  grants 
and  sharable  compensation  would  not  be  furnished  with  respect  to 
the  coverage  of  any  State  or  local  government  employees.  As  explained 
above,  the  funds  for  the  financial  support  of  all  States  is  governed  by 
the  sum  of  the  collections  under  the  Federal  Unemployment  Tax  Act. 
Because  the  States  and  localities  are  not  subject  to  the  Federal  Un- 
employment Tax  Act  there  is  no  contributory  source  of  funding  with 
respect  to  State  and  local  government  employees. 

As  a  result  the  States  will  have  to  bear  a  portion  of  the  costs  of 
administration  and  what  constitutes  sharable  compensation  as  to  other 
workers  covered  by  the  State's  laws.  This  is  not  different  in  principle, 
however,  from  the  necessity  undertaken  by  the  States  from  the  incep- 
tion of  the  program  to  bear  the  costs  of  unemployment  compensation. 
This  was  implicitly  upheld  in  Steward  Machine  Co.  v.  Davis,  301  U.S. 
548  (1937),  in  ruling  that  the  Nation  and  the  States  may  cooperate 
in  this  manner  to  achieve  a  common  end.  The  benefit  created  by  statute 
may  be  partial,  requiring  the  States  to  contribute  a  share  of  the  costs, 
as  in  matching  grant  programs  and  the  Federal-State  Extended  Un- 
employment Compensation  Act  of  1970. 

Provision  for  less  than  full  financial  support  needs  no  other  au- 
thority than  the  statute  itself.  Congress  has  the  power  to  create 
benefits  by  statute,  and  to  attach  any  conditions  to  the  benefits  which 
it  deems  appropriate  and  suitable  to  the  purpose.  Steward  Machine 
Co.  v.  Davis,  supra.  Having  the  power  to  create  benefits,  it  may  be 
exercised  or  not  as  the  Congress  decides  in  its  judgment,  and  benefits 
once  created  may  be  abolished.  Congress  determines  the  scope  of  the 
benefits  it  creates;  it  is  not  compelled  to  cover  the  entire  field  as  the 
judgment  of  others  may  conceive  the  proper  scope.  Therefore,  it  may 
provide  a  partial  benefit,  although  there  may  be  no  explicit  condition 
that  the  State  make  up  the  balance.  The  absence  of  an  explicit  condi- 
tion does  not  make  the  benefit  any  less  valid.  Of  necessity  the  balance 
must  be  provided  for  the  benefit  to  operate  in  the  fashion  intended  by 
the  Congress.  What  is  implicitly  necessary  need  not  be  explicitly 
required  for  the  statute  to  be  valid.  In  this,  as  in  matters  concerning 
the  operation  of  the  benefit,  the  Congress  determines  the  conditions 
upon  which  the  benefit  is  to  be  given. 

In  Steward  Machine  Co.  v.  Davis.  301  U.S.  548.  598  (1937),  the 
Court  said  that  the  financial  support  provisions  of  title  ITT  of  the 
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Social  Security  Art  arc  separable  from  the  tax.  The  condition  requir- 
ing coverage  is  in  the  Federal  Unemployment  Tax  Act.  The  financial 
support  provisions  are  valid,  therefore,  without  regard  to  the  condi- 
tions stated  in  the  Federal  Unemployment  Tax  Act. 

There  is  a  rational  basis  for  the  provisions  in  H.R.  10210,  under 
which  less  than  full  financial  support  would  be  furnished  to  the 
States.  The  provisions  clearly  are  within  the  "fair  margin  of  discre- 
tion'' vested  in  the  Congress. 

Conclusion 

Provision  for  coverage  of  State  and  local  government  employees 
under  State  unemployment  compensation  laws,  as  a  condition  of  the 
tax  credit  under  the  Federal  Unemployment  Tax  Act,  is  within  the 
tax  and  general  welfare  powers  of  the  Congress  under  article  I,  section 
8,  clause  1.  of  the  U.S.  Constitution.  Provision  for  less  than  full  finan- 
cial support  of  State  unemployment  compensation  laws  is  within  the 
general  welfare  power  of  the  Congress  under  article  I,  section  8, 
clause  1.  of  the  U.S.  Constitution.  Those  provisions  do  not  infringe  on 
State  sovereignty  or  constitutional  federalism. 

National  League  of  Cities  v.  Usery, U.S. ,  June  24,  1976,  is 

not  applicable  to  the  provisions  on  unemployment  compensation  cov- 
erage of  State  and  local  government  employees  in  the  Federal  Un- 
employment Tax  Act,  or  as  proposed  in  H.R.  10210  now  before  Con- 
gress. There  are  at  least  two  major  distinctions  between  the  Fair  Labor 
Standards  Act  amendments  struck  down  by  the  Supreme  Court  in 
National  League  of  Cities  and  the  enacted  and  proposed  provisions 
on  unemployment  compensation  coverage  of  State  and  local  govern- 
ment employees: 

1.  The  Fair  Labor  Standards  Act  amendments  were  enacted  under 
the  commerce  clause.  The  unemployment  compensation  provisions  come 
under  the  taxation  and  general  welfare  ("spending  power")  provisions 
of  the  Constitution.  The  Supreme  Court  specifically  excluded  statutes 
enacted  under  the  spending  power  and  the  14th  amendment  from  the 
holding  in  National  League  of  Cities. 

2.  The  Fair  Labor  Standards  Act  amendments  were  regulatory  in 
nature,  with  no  options  afforded  the  States.  The  unemployment  com- 
pensation provisions  now  enacted  and  proposed  by  H.R.  10210  are  con- 
sistent with  and  fit  into  the  historic  structure  of  the  Federal-State  un- 
employment compensation  program,  which  permits  States  the  option 
of  participation.  In  this  manner  the  unemployment  compensation  pro- 
visions are  vitally  different  from  the  minimum  wage  and  overtime 
provisions  in  the  Fair  Labor  Standards  Act  amendments.  States  are 
not  forbidden  choices;  choice  is  the  essence  of  the  Federal-State  un- 
employment compensation  program. 

Accordingly,  the  provisions  on  coverage  of  State  and  local  govern- 
ment employees,  enacted  in  the  employment  security  amendments  of 
1970,  are  in  accord  with  the  U.S.  Constitution.  The  amendments  pro- 
posed in  H.R.  10210,  concerning  the  extension  of  coverage  to  State  and 
local  government  employees  generally,  and  provision  for  less  than  full 
financial  support  for  State  unemployment  compensation  laws,  also  are 
in  accord  with  the  U.S.  Constitution. 

William  J.  Ktlberg, 

Solicitor  of  Labor. 


APPENDIX   B.— CONSTITUTIONALITY  OF  STATE  AND 
LOCAL   COVERAGE:  CRS  MEMORANDUM 

The  Library  of  Congress, 
Congressional  Research  Service, 

Washington,  B.C.,  August  9, 1976. 
To:  Hon.  Russell  B.  Long,  Chairman,  Senate  Finance  Committee. 
From :  American  Law  Division. 

Subject:  Coverage  of  State  and  local  government  employees  under 
the  Federal-State  unemployment  compensation  program — the 
constitutional  considerations. 

Pursuant  to  your  request,  we  have  examined  the  cases  pertinent  to 
the  general  question  of  whether  and  to  what  extent  the  Federal  Gov- 
ernment may,  under  its  powers  to  regulate  commerce,  article  I,  sec- 
tion 8,  clause  3,  and  to  tax  and  spend  for  the  general  welfare,  id., 
clause  1,  regulate  the  relationships  between  State  and  local  govern- 
ments and  their  employees.  We  have  specifically  focused  upon  the 
problem  of  whether  Congress,  in  light  of  the  U.S.  Supreme  Court  deci- 
sion in  National  League  of  Cities  v.  Usery,  docket  No.  74—878,  June  24, 
1976,  has  the  constitutional  power  to  enact  a  statute  requiring  the 
States,  as  a  condition  of  continued  participation  in  the  Federal-State 
unemployment  compensation  program,  to  cover  employees  of  State 
and  local  governments.  In  our  study  of  the  problem,  we  have  reviewed 
the  Solicitor  of  Labor's  Memorandum  of  Law,  June  28,  1976. 

In  our  analysis  which  follows,  we  first  discuss  the  Solicitor  of 
Labor's  Opinion  in  terms  of  its  conclusions  as  well  as  its  rationale. 
Then  we  set  forth  the  points  with  which  we  disagree  or  which  we  be- 
lieve are  in  need  of  greater  refinement  and  further  clarification.  We 
conclude  with  our  own  analysis  of  National  League  of  Cities  and  try 
to  relate  how  the  portions  of  that  decision  which  are  relevant  to  the 
problem  here  may  affect  the  constitutionality  of  section  115  of  H.R. 
10210. 

In  his  June  28th  Opinion,  the  Solicitor  of  Labor  concluded  that  (1) 
the  Supreme  Court's  decision  in  National  League  of  Cities  was  clearly 
distinguishable  from  the  situation  involving  an  amendment  to  the 
Federal  Unemplovment  Tax  Act  proposed  by  H.R.  10210,  section 
115;  and  (2)  the  Congress  has  the  power,  under  the  taxing  and  gen- 
eral welfare  clause  of  the  Constitution,  to  condition  continued  partici- 
pation in  the  Federal-State  unemployment  compensation  program 
on  the  unemplovment  coverage  of  State  and  local  <rovernment  em- 
ployees. (See  Memorandum,  of  Law,  U.S.  Department  of  Labor,  Office 
of  Solicitor,  June  28,  1976,  at  1  and  21-92.^  In  thnt  opinion,  the 
Solicitor  also  concluded  that  provision  for  less  than  full  financial  sup- 
port of  State  unemplovment  compeiisation  lnws  is  within  the  general 
welfare  power  of  the  Congress  under  article  I.  section  8.  clause  1, 
of  the  Constitution.  The  Solicitor  found  further  thnt  in  enacting  such 
a  scheme  Congress  would  not  be  infringing  u^on  a  State's  sovereignty. 

(Ill) 
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In  its  conclusion  that  the  Xation/il  League  of  Cities  decision  is  not 
applicable  to  the  provision-  on  unemployment  compensation  coverage 
of  State  and  local  government  employees,  the  Solicitor's  Opinion  rea- 
soned that  there  are  certain  fundamental  differences  between  the  Fair 
Labor  Standard-  Art  Amendments  of  1974,  struck  down  by  the  Court 
in  National  Leagw  of  Cities,  and  the  enacted  and  proposed  provisions 
on  unemployment  compensation  coverage  of  State  and  local  govern- 
ment employees.  These  differences  are:  (1)  The  basis  of  Congress1 
authority  in  enacting  the  Fair  Labor  Standards  Act  Amendments  of 
1974  was  the  commerce  clause  of  the  Constitution;  while  the  power  to 
enact  the  unemployment  compensation  provisions  is  derived  from  the 
taxation  and  general  welfare  clause  of  the  Constitution;  and  (2)  The 
Fair  Labor  Standards  Act  Amendments  of  1974  were  regulatory  in 
nature  and  were  made  mandatory  requirements  compelling  the  States 
and  local  governments  to  comply:  while  the  unemployment  compen- 
sation provisions  now  enacted  and  proposed  by  H.R.  10210  permit 
States  the  option  of  participation.  The  taxing  and  spending  power, 
from  which  the  unemployment  compensation  program  derives  its 
existence,  is  a  noncoercive  power  insofar  as  the  States  are  concerned. 
Congress  may  offer  the  money  and  impose  conditions,  but  Congress 
gets  its  way  only  if  the  money  and  conditions  are  accepted. 

TVe  are  in  basic  agreement  with  most  of  the  analysis  presented  in 
the  Solicitors  Opinion.  We  accept  the  following:  (1)  its  explanation 
of  the  structure  and  operation  of  the  Federal-State  unemployment 
compensation  program;  (2)  its  historical  development  of  the  changes 
and  expanded  coverage  in  the  program ;  (3)  its  discussion  of  the  hold- 
ing in  Steward  Machine  Co.  v.  Davis,  301  U.S.  548  (1937)— a  case 
which  we,  too.  believe  is  controlling  on  the  powers  of  Congress  under 
the  taxing  and  spending  clause  of  the  Constitution;  and  (4)  its  recog- 
nition of  the  basic  differences  between  a  statute  such  as  the  Fair  Labor 
Standards  Act  and  one  resembling  statutes  relating  to  an  unemploy- 
ment compensation  program  predicated  on  a  cooperative  arrangement 
between  the  Federal  Government  and  the  States.  In  two  respects,  we 
find  that  we  have  to  take  issue  with  the  interpretation  of  the  Solicitor 
of  Labor.  T\Te  are  not  in  full  agreement  with  the  Solicitor's  analysis  of 
footnote  17  in  National  League  of  Cities  (slip  opinion  at  18)  :  nor  do 
we  feel  that  the  Solicitor's  Memorandum  of  Law  adequately  discusses 

(a)  the  subject  of  Congress"  power  to  condition  Federal  grants  and 

(b)  the  tyr>e  of  conditions  deemed  constitutionally  permissible. 
National  League  of  Cities  dealt  specifically  with  the  power  of  the 

Federal  Government  to  mandate  minimum  wages  and  maximum  hours 
for  certain  State  and  local  employees.  The  Court  heM  that  "*  *  *  inso- 
far as  the  challenged  amendments  operate  to  directly  displace  the 
states'  freedom  to  structure  integral  operations  in  areas  of  traditional 
governmental  functions,  they  are  not  within  the  authority  granted 
Congress  by  Art.  I,  sec.  8,  clause  3."  (Slip  opinion,  at  18.) 

While  the  Court  rejected  Congress'  ability  through  the  commerce 
clause  to  enact  laws  affecting  the  employment  conditions  (in  this  in- 
stance their  wages  and  hours)  of  public  employees  on  the  State  and 
local  levels,  in  a  footnote  it  stated,  uWe  express  no  view  as  to  whether 
different  results  might  obtain  if  Congress  seeks  to  affect  integral  op- 
erations of  state  governments  bv  exercising  authority  granted  it  under 
other  sections  of  the  Constitution  such  as  the  Spending  Power.  Art.  I, 
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sec.  8.  cl.  1,  or  sec.  5  of  the  Fourteenth  Amendment."  [Id.  at  n.  17]. 
[Emphasis  supplied.]  The  Solicitor  of  Labor's  opinion  seems  to  view 
this  footnote  in  very  decisive  terms.  The  Solicitor  prefaced  the  citation 
of  the  quote  with  the  following  remark.  "National  League  of  Cities 
has  no  application  to  statutes  enacted  under  the  taxation  and  general 
welfare  clause  *  *  *"  [Solicitor's  Opinion  at  19].  [Emphasis  sup- 
plied]. The  Solicitor  later  reiterated,  "As  seen  in  the  Supreme  Court's 
clear  language  in  National  League  of  Cities,  that  decision  is  not  ap- 
plicable to  enactments  ichich  derive  from  the  taxation  and  general 
welfare  powers,  such  as  the  provisions  in  the  Federal  Unemployment 
Tax  Act  and  the  proposed  amendments  in  sections  115  and  '212  of  H.R. 
10210."  (Id.)  [Emphasis  supplied.] 

We  regard  footnote  17  in  National  League  of  Cities  more  as  a  reser- 
vation of  judgment  by  the  Court  than  a  definitive  conclusory  state- 
ment. There  is  no  way  of  predicting  how  the  Court  will  rule  in  the 
future  when  the  same  issue  comes  before  it  but  in  the  context  of  the 
taxing  and  spending  clause  instead  of  the  commerce  power.  All  that 
the  Court  decided  in  National  League  of  Cities  is  that  Congress  does 
not  have  the  authority  under  the  commerce  clause  to  impose  minimum 
wage  and  maximum  hour  provisions  upon  State  and  local  government 
units.  Because  of  the  reservation  of  judgment  in  footnote  17,  the  ques- 
tion of  whether  Congress  can  enact  legislation  affecting  State  and 
local  employees  pursuant  to  its  authority  under  the  taxing  and  general 
welfare  clause  is  an  open  one. 

It  is  true  that  Congress'  power  under  the  commerce  clause  is  differ- 
ent from  its  power  under  the  taxing  and  spending  clause  in  the  Con- 
stitution. In  the  former  situation,  Congress  acts  pursuant  to  a  granted 
power  that  is  enforceable  directly  against  the  regulated  body,  and  the 
exercise  of  such  a  granted  power  as  the  commerce  power  is  only  limited 
by  express  restraints  within  the  text  of  the  Constitution  itself  and  by 
general  requirements  of  rationality  and  nonarbitrariness  that  govern 
the  exercise  of  all  congressional  powers.  In  the  instance  of  Congress 
acting  pursuant  to  article  I,  section  8,  clause  1,  said  power  does  not  re- 
strict Congress  to  taxing  and  spending  to  implement  the  granted  pow- 
ers of  Congress  and  therefore  need  not  be  limited  to.  for  example,  mat- 
ters in  interstate  commerce  or  the  like;  however,  this  taxing  and  gen- 
eral-welfare power  is  a  noncoercive  power  insofar  as  the  States  are 
concerned.  Despite  the  distinction  between  these  two  clauses  in  the  Con- 
stitution and  the  Court's  reservation  of  judgment  in  footnote  17.  we 
feel  that  it  is  impossible  to  conclude  with  any  degree  of  certainty  that 
a  different  result  will  be  forthcoming  from  the  Court  when  it  decides 
a  case  involving  a  statute  enacted  pursuant  to  the  taxing  and  spending 
power. 

In  National  League  of  Cities,  the  Court  did  express  an  overall  con- 
cern for  the  preservation  of  state  sovereignty.  Justice  Rehnquist,  writ- 
ing for  the  Majority,  stated,  "*  *  *  We  have  repeatedly  recognized  that 
there  are  attributes  of  sovereignty  attaching  to  every  state  govern- 
ment which  mav  not  be  impaired  by  Congress,  not  because  Congress 
may  lack  ail  affirmative  grant  of  legislative  authority  to  reach  the 
matter,  but  because  the  Constitution  prohibits  it  from  exercising  the 
authority  in  that  manner."  (slip  opinion,  at  11). 

Congress  may  have  to  be  concerned  with  how  any  of  its  legislation, 
which  relates  to  State  and  local  employees,  enacted  pursuant  to  taxing 
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and  spending  power  or  section  5  of  the  14th  amendment,  a ffed -  State 
sovereignty.  The  remark  made  by  Justice  Brennan  in  his  dissenting 

opinion  lends  support  to  the  view  that  National  Leagw  of  Cities  has 
left  some  unanswered  questions.  He  wrote:  k>*  *  *  Even  if  Coi  j 
may  nevertheless  accomplish  its  objectives — for  example  by  condition- 
ing grants  of  federal  funds  upon  compliance  with  federal  minimum 
and  overtime  standards,  cf.  Oklahoma  v.  Un 

Common,  330  U.S.   127,   144    (1947) — there  is  am 
portent  of  disruption  of  our  constitutional  stem-tun  implicit  in  today's 
mischievous  decision."  {Id.,  at  24-25.)  (Emphasis  supplied.) 

In  addition  to  taking  issue  with  the  Solicitor  of  Labor  concerning 
the  decree  of  finality  to  be  given  footnote  17.  we  also  feel  that  the  dis- 
cussion relating  to  conditions  attached  to  Federal  funds  pursuant  to 
the  general-welfare  clause  needs  further  refinement  and  a  more  exten- 
sive explanation  in  order  to  better  understand  the  extent  to  which 
Congress  may  condition  grants  to  States  for  the  implementation  of  a 
joint  Federal-State  program  or  for  the  State  administration  of  a  fed- 
erally funded  program. 

It  is  now  well  settled  that  Congress  may  extend  its  financial  resources 
to  the  States  for  implementation  of  joint  Federal-State  programs  or 
State-administered  programs  subject  to  Federal  conditions.  If  the 
States  fail  to  comply  or  if  they  comply  inadequately,  the  Federal  Gov- 
ernment may  cut  off  funds;  on  the  other  hand,  the  Federal  courts  are 
available  to  compel  through  injunctions  compliance  with  the  conditions 
agreed  to  by  the  States.  Rosado  v.  Wyman,  397  U.S.  397  (1970).  Nu- 
merous cases  testifv  to  the  validity  of  this  application  of  "cooperative 
federalism."  (See  King  v.  Smith,  392  U.S.  309  (1968);  California 
Dept.  of  Human  Resources  Development  v.  Jama,  402  U.S.  121  (1971)  ; 
Towmend  v.  Swank,  404  U.S.  282  (1971) ;  Shea  v.  Vialpando,  416  U.S. 
251  (19U)  :  PhiJhrook  v.  (7lodgettA'21Y.S.707  (1975)). 

But  it  needs  to  be  restated  that  while  the  Federal  Government 
through  its  taxing  and  spending  power  may  promote  ends  that  are  not 
within  its  other  enumerated  powers,  the  States  retain  the  option  of 
entering  into  or  refusing  to  enter  into  the  Federal  relationship  and 
accepting  the  proffered  money  on  the  stipulated  conditions.  Therefore. 
a  condition  such  as  the  one  proposed  under  the  unemployment  com- 
pensation program  differs  from  the  regulatory  aspect  inherent  in  the 
Fair  Labor  Standards  Act  Amendments  of  1974.  In  the  former  situa- 
tion. States  are  given  a  choice  and  participation  is  voluntary:  while 
in  the  latter.  States  were  required  to  comply.  Of  course,  if  the  States 
reject  the  condition  the  following  results  will  flow  from  such  a  de- 
cision: (1)  a  halt  in  participation  in  the  Federal-State  unemployment 
compensation  program:  (2)  a  loss  of  the  benefits  stemming  from  the 
allowable  tax  credits  accorded  private  employers:  and  (3)  a  cut-off 
of  federally  granted  funds  to  assist  States  in  the  administration  of 
the  program.  The  decision  by  States  not  to  complv  with  the  proposed 
requirement  of  covering  emplovees  of  State  and  local  governments 
under  their  unemplovment  statutes  as  a  condition  of  continued  par- 
ticipation in  the  Federal-State  unemployment  compensation  pro- 
gram does  have  serious  consequences.  Not  only  are  the  States  them- 
selves affected,  but  also,  the  private  employers  will  suffer  by  no  longer 
beinqr  able  to  enioy  the  tax  credits  .^riven  them.  The  phenomenon 
we  just  described  appears  to  detract  from  the  "voluntariness"  of  the 
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Federal-State  unemployment  compensation  program.  This  type  of 
arrangement  contained  m  the  proposed  legislation  may  be  subject  to  a 
State  challenge  of  "coercion." 

There  is  a  discussion  of  "coercion"  and  "undue  influence"  in  Steward 
Machine  Co.  v.  Davis,  sujrra,  586,  590-591.  The  Court  in  Steward  Ma- 
chine Co.  noted  that,  "Nothing  in  the  case  suggests  the  exertion  of 
a  power  akin  to  undue  influence,  if  we  assume  that  such  a  concept  can 
ever  be  applied  with  fitness  to  the  relations  between  state  and  nation. 
Even  on  that  assumption  the  location  of  the  point  at  which  pressure 
turns  into  compulsion,  and  ceases  to  be  inducement,  would  be  a  ques- 
tion of  degree, — at  times  perhaps,  of  fact,"  (Id.,  at  590).  So  long  as 
a  State  makes  a  choice  of  her  unfettered  will,  though  induced,  but  not 
under  the  strain  of  a  persuasion  equivalent  to  undue  influence,  id.,  the 
choice  stands.  Here,  the  Federal  Government  was  acting  to  ameliorate 
the  travails  of  unemployment,  to  safeguard  its  own  treasury,  and  to 
place  the  States  upon  a  footing  of  equal  opportunity.  (Id.,  at  590- 
591).  It  is  important  to  point  out  that  the  Court  reserved  the  issue  of 
the  propriety  of  inducing  State  conduct  unrelated  to  the  fiscal  need 
subserved  by  the  tax  in  its  normal  operation  or  to  any  other  end 
legitimately  national  (Id.,  at  591). 

The  Solicitor  of  Labor  discusses  the  issue  of  State  consent,  volun- 
tariness, and  coercion  in  his  Memorandum  of  Laio.  (See  Solicitor's 
Opinion,  at  5-7;  14-18.)  We  agree  with  the  Solicitor's  basic  conclusion 
that  it  is  within  the  power  of  Congress  to  (1)  grant  funds  to  States 
to  assist  them  in  the  administration  and  funding  of  their  approved 
unemployment  compensation  laws  and  (2)  to  place  limitations  on 
those  grants.  The  Solicitor's  statement  that  it  is  also  within  Congress' 
authority  to  make  it  a  condition  of  such  grants  that  State  unemploy- 
ment compensation  laws  be  approved  under  the  Federal  Unemploy- 
ment Tax  Act  is  in  need  of  further  clarification  which  we  develop 
below. 

If  Congress  chooses  to  condition  Federal  grants-in-aid  to  bring  about 
the  submission  of  each  State  to  coverage  of  its  employees  and  the  em- 
ployees of  its  political  subdivisions,  this  approach  would  arguably  be 
permissible  under  such  precedents  as  Oklahoma  v.  U.S.  Civil  Service 
Commission.  330  U.S.  127  (1947).  In  that  case,  the  Court  sustained 
the  requirements  of  the  Hatch  Act  and  the  C.S.C.  order.  This  order 
directed  thnt  for  engaging  in  partisan  political  activity  (a  violation  of 
the  Hatch  Act),  the  Oklahoma  Highway  Commission  member  should 
be  removed  or  there  would  be  withheld  from  the  State  Federal  high- 
way funds  an  amount  of  money  equal  to  the  compensation  of  the 
commissioner.  The  Court  wrote,  "While  the  United  States  is  not 
concerned  with  and  has  no  power  to  regulate,  local  political  activities  as 
such  of  state  officials,  it  does  have  power  to  fix  the  terms  upon  which 
its  money  allotments  to  states  shall  be  disbursed.  The  Tenth  Amend- 
ment does  not  forbid  the  exercise  of  this  power  in  the  way  that 
Congress  has  proceeded  in  this  case  *  *  *  The  end  sought  by  Congress 
through  the  Hatch  Act  is  better  public  service  by  requiring  those  who 
administer  funds  for  national  needs  to  abstain  from  active  political 
partisanship.  So  even  though  the  action  taken  by  Congress  docs  have 
effect  upon  certain  activities  within  the  state,  it  has  never  been 
thought  that  such  effect  made  the  federal  act  invalid  *  *  *  We  do 
not  see  any  violation  of  the  state's  sovereignty  in  the  hearing  or  order. 
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Oklahoma  adopted  the  'simple  expedient'  of  not  yielding  to  what 
she  urges  is  federal  coercion  *  *  *  The  offer  of  benefits  to  a  state  by 

the  United  State-  dependent  upon  cooperation  by  the  state  with 
federal  plans,  assumedly  for  the  general  welfare,  is  not  unusual."  Id.. 
143-144. 

Further  analysis,  we  think,  will  indicate  that  there  are  significant 
limiting  principles  regarding  the  approach  of  conditioning  Federal 
grants. 

As  the  language  quoted  above  from  Oklahoma  makes  clear  and  as  is 
evident  from  the  language  of  other  cases.,  while  Congress  is  not 
limited  in  attaching  conditions  in  its  taxing  and  spending  programs 
to  its  enumerated  powers,  it  is  limited  to  the  extent  that  the  conditions 
must  he  reasonably  related  to  the  purposes  of  the  taxing  and  spending 
programs  themselves.  This  limitation  was  suggested  by  Justice  Stone 
in  United  States  v.  Butler.  297  US.  1,  85-86,  (1936).  in  arguing  that 
the  majority's  objections  to  conditioning  were  inappropriate,  and  by 
Justice  Cardozo  in  Steicard  Machine  Co.  v.  Davis,  supra,  590-591.  593. 
In  Ivanhoe  Irrigation  Dist.  v.  McCracken,  357  U.S.  275,  295  (1958), 
the  Court  said : 

"Also  beyond  challenge  is  the  power  of  the  Federal  Government 
to  impose  reasonable  conditions  on  the  use  of  Federal  funds,  Federal 
property,  and  Federal  privileges  *  *  *  [T]he  Federal  Government  may 
establish  and  impose  reasonable  conditions  relevant  to  federal  interest 
in  the  project  and  to  the  over-all  objectives  thereof." 

And  in  Lau  v.  Nichols,  414  U.S.  563,  569  (1974),  it  was  said:  "The 
Federal  Government  has  power  to  fix  the  terms  on  which  its  money 
allotments  to  the  States  shall  be  disbursed.  [Citing  Oklahoma  v.  OivU 
Service  Corrvm.]  whatever  may  be  the  limits  of  that  power.  Steward 
Machine  Co.  v.  Davis,  301  U.S.  548,  590  et  seq..  they  have  not  been 
reached  here." 

The  conditions  attached  in  the  various  programs  with  which  these 
cases  were  concerned  all  had  to  do  with  assuring  the  fair  and  efficient 
use  of  Federal  moneys  to  accomplish  the  purposes  of  the  programs 
for  which  revenues  were  raised  and  allocated.  None  of  them  was  di- 
rected to  accomplishing  something  extraneous  to  the  program.  Given 
Congress'  power  to  enact  the  program,  all  of  the  conditions  Congress 
chooses  to  establish  must  be  attached  for  the  purpose  of  insuring 
that  in  operation  the  system  does  indeed  perform  the  functions  that 
Congress  wants  performed.  Congress  cannot  simply  attach  conditions 
to  the  program  for  purposes  other  than  to  insure  the  best  performance 
of  the  program. 

The  Solicitor  of  Labor's  Opinion  notes  that  with  respect  to  State 
compliance :  "The  consent  required  is  not  different  in  principle  from 
the  consent  required  to  give  effect  to  the  original  Social  Security  Act. 
With  each  change  in  the  conditions  of  the  Federal  Unemployment  Tax 
Act  a  renewal  or  reformation  of  consent  is  necessary.  Renewed  con- 
sent was  freely  eriven  in  1972  to  the  several  new  conditions  added  by  the 
Employment 'Security  Amendments  of  1970  (Public  Law  91-373). 
among  which  were  the  conditions  on  coverage  of  State  and  local  gov- 
ernment employees.  H.R.  10210  would  add  other  new  conditions,  in 
addition  to  broadening  the  conditions  on  coverage  of  State  and  local 
government  employees.  In  the  light  of  the  considerations  which  have 
led  to  the  new  conditions,  Congress  is  not  to  be  faulted  as  exceeding  the 
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bounds  of  its  powers.  In  seeking  to  strengthen  and  improve  the  Fed- 
eral-State Unemployment  Compensation  Program,  Congress  may 
from  time  to  time  add  conditions  which  it  might  have  included  in  the 
first  instance,  and  ?nay  reshape  the  old  conditions  to  fit  its  new  percep- 
tions of  national  policy.  The  conception  of  the  consent  required  is  the 
same  whether  considered  in  reference  to  new  conditions  on  coverage 
of  State  and  local  government  employees  or  to  new  conditions  dealing 
with  other  matters."  (Solicitor's  Opinion,  at  17).  (Emphasis 
supplied. ) 

The  point  that  we  believe  needs  emphasizing  is  that  the  conditions 
attached  to  the  Federal  grants-in-aid  cannot  be  for  a  purpose  wholly 
extraneous  to  the  program,  e.g.  via  conditions.  Congress  could  not 
enact  an  entirely  different  program  to  achieve  the  coverage  of  other 
employees  not  reachable  in  the  general  exercise  of  Congress'  taxing 
and  spending  powers.  The  Solicitor  of  Labor  does  point  out  that  in  the 
1970  Amendments  there  is  historical  support  for  coverage  of  State 
and  local  government  employees  with  the  consent  of  the  States.  The 
Opinion  notes:  "The  new  conditions  were  freely  assented  to  by  the 
States.  Xo  complaint  has  been  pressed  that  the  1970  conditions  or  the 
consents  then  given  were  invalid  under  the  Constitution.  Xo  conten- 
tion has  been  pleaded  that  assent  to  those  conditions  resulted  in  any 
impairment  of  State  sovereignty  or  breach  of  constitutional  federalism 
Xor  will  such  impairment  or  breach  result  from  the  reshaping  of  the 
conditions  on  coverage  of  State  and  local  government  employees  by 
the  proposals  in  H.R,  10210."  {Id.) 

To  reiterate.  Congress  may  attach  reasonable  conditions  to  its  tax- 
ing and  spending  programs,  but  in  order  to  be  reasonable,  and  not 
arbitrary,  the  object  to  which  the  conditions  must  relate  is  the  legiti- 
mate purpose  of  the  spending  program  to  which  the  conditions  are 
attached.  It  is  not  valid  for  Congress  to  attach  conditions  that,  in  and 
of  themselves,  promote  the  general  welfare,  because  Congress  may  not 
legislate  for  the  general  welfare  except  through  its  granted  powers. 
The  conditions,  in  other  words,  must  promote  the  general  welfare  ob- 
jective of  the  taxing  and  spending  program  itself  and  may  not  be 
utilized  to  go  bevond  the  programs  to  which  they  are  attached. 

The  standard  is,  of  course,  the  same  as  the  due  process  standard 
which  demands  that  "the  means  selected  shall  have  a  real  and  substan- 
tial relation  to  the  object  sought  to  be  attained."  Nebbia  v.  New  York, 
291  U.S.  502,  525  (1934).  As  such  it  is  an  extremely  relaxed  standard 
and  no  Federal  taxing  and  spending  program  has  ever  failed  a  con- 
stitutional challenge  to  it  on  this  ground  (Butler  being  of  course  a  dif- 
ferent case  for  these  purposes) ,  but  the  qualifications  are  there. 

Another  item  to  examine  more  closely  is  the  possibility  of  an  allega- 
tion that  the  proposal  amounts  to  an  "unconstitutional  condition." 
The  term  "unconstitutional  condition"  is  an  ill-defined  doctrine  that 
the  courts  have  developed  to  deal  with  the  frequent  governmental 
practice  of  conditioning  the  extension  of  a  benefit  or  privilege  to  a 
recipient  upon  his  giving  up  or  foregoing  a  constitutional'  right. 
Neither  the  courts  nor  the  commentators  are  clear  with  respect  to  the 
limitations  imposed  upon  Government  by  the  doctrine.  (See  Hale, 
"Unconstitutional  Conditions  and  Constitutional  Rights,"  35  Columhia 
Lair  Review  321  (1935):  Merrill,  "Unconstitutional  Conditions."  77 
University  of  Pennsylvania  Law  Review  879  (1929)  ;  Xoto,  "Uncon- 
stitutional Conditions,"  73  Harvard  Law  R(  view  1595  (I960)) 
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In  general,  however,  the  cases  and  commentary  seem  to  find  com- 
mon ground  on  several  principles.  The  most  significant  would  appear 

to  be  the  condition's  relevancy,  or  irrelevancy,  to  the  attainment  of  the 
governmental  objectives  involved  in  the  extension  of  the  benefit.  (See 
our  earlier  discussion.)  A  second  principle,  which  may  or  may  not 
grow  Logically  out  of  the  first,  is  that  the  power  to  impose  conditions 

i>  not  a  lesser  part  of  the  greater  power  to  withhold  the  benefit  or 
privilege,  but  instead  is  a  distinct  exercise  of  power  which  must  find 
its  own  justification.  See  Frost  dud  Frost  Trucking  Co.  v.  Railroad 
Comm.,  271  U.S.  583  (1926),  and  Terral  v.  Burke  Const.  Co..  257  U.S. 
529  (1922).  A  third  suggested  principle  is  that  the  withholding  or 
revocation  must  not  be  arbitrary,  a  condition  of  the  exercise  of  all 
governmental  power  but  one  that  apparently  means  different  things 
in  different  contexts. 

Upon  examination  of  the  U.S.  Supreme  Court's  decision  in  National 
League  of  Cities  and  a  review  of  the  precedents  under  the  taxing  and 
spending  powTer  in  the  Constitution,  we  feel  it  necessary  to  conclude 
that,  at  the  present  time,  the  question  of  whether  legislation  as  pro- 
posed by  H.R.  10210  will  be  constitutionally  permissible  is  an  open 
one.  We  base  our  conclusion  primarily  upon  several  points  we  derived 
from  our  reading  of  National  League  of  Cities:  (1)  The  Court's  reser- 
vation of  judgment  in  footnote  17  (slip  opinion,  at  18)  ;  (2)  the  ma- 
jority's preoccupation  with  the  preservation  of  State  sovereignty;  and 
(3)  the  majority's  failure  to  answer  the  question  raised  in  Justice 
Brennan's  dissent  regarding  conditioning  grants  of  Federal  funds. 

We  also  fe-el  that  the  Court's  discussion  of  costs  is  important;  that 
is,  the  expense  involved  if  States  and  their  political  subdivisions  had 
to  comply  with  the  mandate  of  the  Fair  Labor  Standards  Act 
Amendments  of  1974.  (See  slip  opinion,  11-14.)  Justice  Rehnquist. 
writing  for  the  majority,  noted  that:  "Judged  solely  in  terms  of 
increased  costs  in  dollars,  these  allegations  show  significant  impact 
on  the  functioning  of  the  governmental  bodies  involved.  The  Metro- 
politan Government  of  Nashville  and  Davidson  County,  Tenn.,  for 
example,  asserted  that  the  Act  will  increase  its  costs  of  providing 
essential  police  and  fire  protection,  without  any  increase  in  service 
or  in  current  salary  levels,  by  $938,000  per  year.  Cape  Girardeau,  Mo., 
estimated  that  its  annual  budget  for  fire  protection  may  have  to  be 
increased  by  anywhere  from  $250,000  to  $400,000  over  the  current 
figure  of  $350,000.  The  State  of  Arizona  alleged  that  the  annual  addi- 
tional expenditures  which  will  be  required  if  it  is  to  continue  to  pro- 
vide essential  State  services  may  total  $21^  million.  The  State  of  Cali- 
fornia, which  must  devote  significant  portions  of  its  budget  to  fire 
suppression  endeavors,  estimated  that  application  of  the  Act  to  its 
employment  practices  will  necessitate  an  increase  in  its  budget  of 
between  $8  million  and  $16  million."  (Id.  at  12.) 

In  addition  to  pointing  out  increased  costs,  the  majority  empha- 
sized that  States  and  their  localities  might  also  be  forced  to  reduce 
other  programs  in  order  to  meet  the  increased  costs  of  minimum  wage- 
maximum  hour  requirements  imposed  by  the  Federal  Government,  for 
example,  forced  relinquishment  of  important  governmental  activities 
such  as  training  programs  or  curtailment  of  affirmative  action  pro- 
grams. (Id.,  at  12-13.)  The  Court  observed  that  the  choices  available 
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to  States  and  their  political  subdivisions  would  be  curtailed,  and  it  re- 
marked that  the  only  "discretion"  left  to  the  States  under  the 
Act  u*  *  *  is  either  to  attempt  to  increase  their  revenue  to  meet  the 
additional  financial  burden  imposed  upon  them  by  paying  congres- 
sionally  prescribed  wages  to  their  existing  complement  of  employees, 
or  to  reduce  that  complement  to  a  number  which  can  be  paid  the 
federal  minimum  wage  without  increasing  revenue/'  (Id.,  at  14). 

We  believe  it  necessary  to  point  out  that  the  cost  aspect  is  important 
in  the  context  of  the  proposed  amendment  concerning  the  Federal- 
State  unemployment  compensation  program.  While  coverage  of  State 
and  local  employees  is  not  mandatory  in  this  situation,  failure  to  cover 
these  employees  will  deprive  private  employers  in  a  State  of  a  sub- 
stantial tax  credit  as  well  as  depriving  the  State  itself  the  grant  for 
administering  the  program  within  the  State.  The  funds  for  the  finan- 
cial support  of  all  States  is  governed  by  the  sum  of  the  collections 
under  the  Federal  Unemployment  Tax  Act.  States  and  localities  are 
not  subject  to  the  Federal  Unemployment  Tax  Act,  and  therefore, 
they  make  no  contribution  to  the  source  of  funding  with  respect  to 
State  and  local  government  employees.  As  a  result,  the  burden  will  be 
upon  the  States  to  bear  the  costs  of  administration  which  will  arise 
from  the  expansion  of  coverage  to  these  public  employees.  The  cost 
to  the  States  may  be  significant  and  could  conceivably  reach  the  point 
where  State  sovereignty  may  be  affected  as  in  the  case  of  National 
League  of  Cities. 

Therefore,  it  is  debatable  whether  provision  for  less  than  full  finan- 
cial support  of  State  unemployment  compensation  laws  by  the  Fed- 
eral Government  is  within  the  general  welfare  power  of  the  Congress 
under  article  I.  section  8.  clause  1,  of  the  U.S.  Constitution.  It  does  not 
seem  logical  that  a  condition  connected  with  provision  for  less  than  full 
financial  support  serves  the  purpose  of  improving  the  basic  Federal- 
State  unemployment  compensation  program.  We  must  stress  our  point 
made  earlier — that  while  Congress  has  the  power  to  create  benefits  by 
statute  and  to  condition  those  benefits,  the  attached  conditions  must : 
(1)  have  to  do  with  assuring  the  fair  and  efficient  use  of  Federal 
money  to  accomplish  the  purposes  of  the  program  for  which  the 
revenues  were  raised  and  allocated:  (2)  not  be  directed  to  accomplish- 
ing something  extraneous  to  the  program :  (3)  relate  to  the  legitimate 
purpose  of  the  spending  program  to  which  the  conditions  are  at- 
tached; and  (4)  promote  the  general  welfare  objective  of  the  taxing 
and  spending  program  itself  and  may  not  be  utilized  to  go  beyond  the 
program  to  which  they  are  attached. 

One  may  derive  from  the  cases  in  this  area  the  limiting  principle 
that  Congress  may  not,  when  acting  under  its  taxing  and  spending 
powers,  so  structure  its  enactments  as  to  coerce  in  fact  and  in  law 
unwilling  States  to  undertake  some  activity,  to  fall  into  some  con- 
gressionally  prescribed  pattern,  because  to  condition  a  Federal  pro- 
gram in  such  a  manner  is  to  exceed  Federal  power.  In  so  acting.  Con- 
gress would  not  be  respecting  the  concept  of  federalism  and  would  not 
be  employing  a  rational,  nonarbitrary  moans  to  effectuate  an  object 
within  the  scope  of  the  Federal  taxing  and  spending  power. 

Karen  J.  Lewis, 
Legislative  Attorney. 


APPENDIX  C— SUPREME  COURT  DECISION  ON 
PREGNANCY  DISQUALIFICATION  PROVISIONS 

SUPREME  COURT  OF  THE  UNITED  STATES 

Mary  Ann  Turner  v.  Department  of  Employment  Security  and 
Board  of  Review  of  the  Industrial  Commission  of  Utah 

on  petition  for  writ  of  certiorari  to  the  supreme  court  of  utah 
No.  74-1312.  Decided  November  17, 1975 

Per  Curiam. 

The  petitioner,  Mary  Ann  Turner,  challenges  the  constitutionality  of 
a  provision  of  Utah  law  that  makes  pregnant  women  ineligible  for 
unemployment  benefits  for  a  period  extending  from  12  weeks  before 
the  expected  date  of  childbirth  until  a  date  6  weeks  after  childbirth. 
Utah  Code  Ann.  §  35-4-5 (h)  (1)  (1974). 

The  petitioner  was  separated  involuntarily  from  her  employment 
on  November  3,  1972,  for  reasons  unrelated  to  her  pregnancy.  In  due 
course  she  applied  for  unemployment  compensation  and  received  bene- 
fits until  March  11,  1973,  12  weeks  prior  to  the  expected  date  of  the 
birth  of  her  child.  Relying  upon  §  35^— 5(h)  (1),  the  respondent,  de- 
partment of  employment  security,  ruled  that  she  was  disqualified  from 
receiving  any  further  payments  after  that  date  and  until  6  weeks  after 
the  date  of  her  child's  birth.  Thereafter,  Mrs.  Turner  worked  inter- 
mittently as  a  temporary  clerical  employee.  After  exhausting  all  avail- 
able administrative  remedies,  the  petitioner  appealed  the  respondents' 
rulings  to  the  Utah  Supreme  Court,  claiming  that  the  statutory  provi- 
sion deprived  her  of  protections  guaranteed  by  the  14th  amendment. 
The  State  court  rejected  her  contentions,  ruling  that  the  provision 
violated  no  constitutional  guarantee.  Turner  v.  Department  of  Em- 
ployment Security,  Utah  2d  ,  531  P.  2d  870.  The  petition 

for  certiorari  now  before  us  brings  the  constitutional  issues  here. 

The  Utah  unemployment  compensation  system  grants  benefits  to  per- 
sons who  are  unemployed  and  are  available  for  employment.  Utah 
Code  Ann.  §  35 — 4 — 4(c)  (1974) .  One  provision  of  the  statute  makes  a 
woman  ineligible  to  receive  benefits  "during  any  week  of  unemploy- 
ment when  it  is  found  by  the  commission  that  her  total  or  partial  un- 
employment is  due  to  pregnancy/'  §  35^-5  (h)  (2).  In  contrast  to  this 
requirement  of  an  individualized  determination  of  ineligibility,  the 
challenged  provision  establishes  a  blanket  disqualification  during  an 
18-week  period  immediately  preceding  and  following  childbirth.  §  35- 
4-5  (h)  (1).  The  Utah  Supreme  Court's  opinion  makes  clear  that  the 
challenged  ineligibility  provision  rests  on  a  conclusive  presumption 
that  women  are  "unable  to  work"  during  the  18-week  period  because 
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of  pregnancy  and  childbirth.*  See Utah  2d.  at ,  531  P.  21, 

71. 

The  presumption  of  incapacity  and  unavailability  for  employment 
created  by  the  challenged  provision  is  virtually  identical  to  the  pre- 
sumption found  unconstitutional  in  Cleveland  Board  of  Education  v. 
U4U.S.  632.  In  LaFlt  ur,  the  Court  held  that  a  school  board's 
mandatory  maternity  leave  rule  which  required  a  teacher  to  quit  her 
job  several  months  before  the  expected  birth  of  her  child  and  pro- 
hibited her  return  to  work  until  3  months  after  childbirth  violated 
the  14th  amendment.  Noting  that  "freedom  of  personal  choice  in  mat- 
ters of  marriage  and  family  life  is  one  of  the  liberties  protected  by 
the  due  process  clause."  414  U.S..  at  639.  the  Court  held  that  the  Con- 
stitution required  a  more  individualized  approach  to  the  question  of 
the  teacher's  physical  capacity  to  continue  her  employment  during 
pregnancy  and  resume  her  duties  after  childbirth  since  "the  ability 
of  any  particular  pregnant  woman  to  continue  at  work  past  any  fixed 
time  in  her  pregnancy  is  vers*  much  an  individual  matter."  Id.,  at  645. 

It  cannot  be  doubted  that  a  substantial  number  of  women  are  fully 
capable  of  working  well  into  their  last  trimester  of  pregnancy  and 
of  resuming  employment  shortly  after  childbirth.  In  this  very  case 
Mis.  Turner  was  employed  intermittently  as  a  clerical  worker  for 
portions  of  the  18-week  period  during  which  she  was  conclusively  pre- 
sumed to  be  incapacitated.  The  14th  Amendment  requires  that  unem- 
ployment compensation  boards  no  less  than  school  boards  must 
achieve  legitimate  State  ends  through  more  individualized  means 
when  basic  human  liberties  are  at  stake.  We  conclude  that  the  Utah 
unemployment  compensation  statute's  incorporation  of  a  conclusive 
presumption  of  incapacity  during  so  long  a  period  before  and  after 
childbirth  is  constitutionally  invalid  under  the  principles  of  the  La 
Flew  case. 

Accordingly,  the  writ  of  certiorari  is  granted,  the  judgment  is  va- 
cated, and  the  case  is  remanded  to  the  Supreme  Court  of  Utah  for 
further  proceedings  not  inconsistent  with  this  opinion. 

The  Chief  Justice  and  Mr.  Justice  Blackmux  would  not  sum- 
marily vacate  the  judgment  of  the  Supreme  Court  of  Utah.  Instead, 
they  would  grant  certiorari  and  set  the  case  for  full  briefing  and  oral 
argument. 

Mr.    Justice    Rehxquist  dissents. 


♦The  respondent?  contend  that  the  challenged  provision  is  a  limitation  on  the  coverape 
of  the  Utah  unemployment  compensation  system  and  not  a  presumption  of  unavailability 
for  employment  based  on  prepnancy.  This  characterization  of  the  statute,  advanced  in  an 
atremnt  t<">  analogize  the  provision  to  the  law  upheld  in  Gedulrtig  v.  .4ir//o.  417  U  B 
conflicts  with  the  respondents'  argument  to  the  Utah  Supreme  Court.  Before  that  court 
lents  claimed  that  "near  term  pregnancy  is  an  endemic  condition  relating  to  em- 
ployability."  The  Utah  Supreme  Court's  decision  is  premised  on  the  impact  of  pregnancy 
on  a  woman's  ability  to  work.  Its  opinion  makes  no  mention  of  coverape  limitations  or 
insurance  principles*  central  to  Aiello.  The  construction  of  the  statute  by  the  State's 
hiphest  court  thus  undermines  the  respondents'  belated  claim  that  the  provision  can  be 
analogized  to  the  law  sustained  in  Aiello. 
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